


V 







AUDIO HOME RECORDING ACT OF 1991 

HEARING 4 1933 
BEPdRE THE 

SUBCOMMITTEE ON INTfii&^fiGto^5>!^PERTY 
AND JUDICIAL ADMINISTRATION 

OP THE 

COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATIVES 

ONE HUNDRED SECOND CONGRESS 

SECOND SESSION 

OS 

H.R. 3204 
AUDIO HOME RECORDING ACT OP 1991 

FEBRUARY 19, 1992 

Serial No. 114 

Printed for the uae of the Committee on the Judiciaiy 





AUDIO HOME RECORDING ACT OF 1991 

HEARING 
BEFORE THE 

SUBCOMMITTEE ON INTELLECTUAL PROPERTY 
AND JUDICIAL ADMINISTRATION 

OP THE 

COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATIVES 

ONE HUNDRED SECOND CONGRESS 

SECOND SESSION 

ON 

H.R. 3204 
AUDIO HOME RECORDING ACT OF 1991 

FEBRUARY 19, 1992 

Serial No. 114 

Printed for the use of the Committee on the Judiciary 

VJB. GOVERNMENT PRINTING OFFICE 

CC WASHINGTON : 1983 

For sale by Ihe U.S. Govenunent Printing Office 
Superiniendeni of Documents, Congressional Sales Office. Washington. DC 20402 

ISBN 0-16-0^0902-0 



COMMITTEE ON THE JUDICIARY 

JACK BROOKS. Texas. Chairman 
DON EDWARDS. California 
JOHN CONYERS. JR.. Michigan 
ROMANO L. MAZZOLI. Kentucky 
WILLIAM J. HUGHES. New Jeraey 
MIKE SYNAR. Oklahoma 
PATRICIA SCHROEDER. Colorado 
DAN GLICKMAN. Kantas 
BARNEY FRANK. MasiachuaelU 
CHARLES E. SCHUMER, New York 
EDWARD F. FEIGHAN. Ohio 
HOWARD L. BERMAN, Caliromia 
RICK BOUCHER. Viisinia 
HARLEY O. STAGGERS, JR., Weat Vitginia 
JOHN BRYANT. Texaa 
MEL LEVINE. California 
GEORGE E. SANGMEISTER. Illinoii 
CRAIG A. WASHINGTON, Texaa 
PETER HOAGLAND, Nebraaka 
MICHAEL J. KOPETSKI, Oregon 
JACK REED, Rhode Island 

HAMILTON FISH, JR.. New York 
CARLOS J. MOORHEAD, California 
HENRY J. HYDE, Illinoii 
F. JAMES SENSENBRENNER, JR., 

Wiaconsin 
BILL McCOLLUM, Florida 
GEORGE W. GEKAS. Pennsylvania 
HOWARD COBLE. North Carolina 
LAMAR S. SMITH. Texas 
CRAIG T. JAMES, Florida 
TOM CAMPBELL. California 
STEVEN SCHIFF, New Mexico 
JIM RAMSTAD. MinnesoU 
GEORGE ALLEN, Virginia 

JONATHAN R YAROWBKY. Gt/ural Counul 
ROBERT H. BRINK, Deputy General Couiuel 

ALAN F. COPFBY. JR., Minority Chief Counul 

SUBCOMMITTEE ON INTELLECTUAL PROPEBTY AND JUDICIAL ADMINISTKATION 

WILUAM J. HUGHES, New Jersey, Chairman 
JOHN CONYERS, JR., Michigan 
MIKE SYNAR, Oklahoma 
PATRICIA SCHROEDER, Colorado 
DAN GLICKMAN, Kansas 
BARNEY FRANK. MassachusetU 
CHARLES E. SCHUMER, New York 
RICK BOUCHER, Viiginia 
MEL LEVINE, California 
GEORGE E. SANGMEISTER. Illinois 

CARLOS J. MOORHEAD, California 
HOWARD COBLE, North Catt)lina 
HAMILTON FISH, JR., New York 
F. JAMES SENSENBRENNER, JR., 

Wisconsin 
CRAIG T. JAMES, Florida 
TOM CAMPBELL. CalifomU 

HAYOEN W. GREGORY, Counsel 
EDWARD O'CONNELL, Assistant Counsel 

EUZABCTH FINE, Assistant Counsel 
LINDA C. HALL, Editor 

PHYLUS HENDERSON, Sta/f Assistant 
VERONICA L. EUGAN, Staff Assistant 

THOMAS E. MOONEY, Minority Counsel 
JOSEPH V. WOLFE, Minority Counsel 

(II) 

q[^-2^^72Z 



CONTENTS 

HEARING DATE 

Februaiy 19. 1992  1 

TEXT OF BILL 

H.R. 3204         S 

OPENING STATEMENT 

Hushes, Hon. William J., a Representative in Congress from the State of 
New Jersey, and chairman. Subcommittee on Intellectual Property and 
Judicial A<uninistration   1 

WITNESSES 

Green,   Wayne,   Ph.D.,   publisher,   CD   Review   Magazine,   and   secretary, 
Independent Music Producers Society, Hancock, NH       199 

Lebow, Irwin L., Ph.D., author, private consultant, and former Chief 
Scientist-Associate Director for Technology, Defense Communications 
Agency      188 

Litman, Jessica, professor of law, Wayne State University      178 
Manilow, Barry, recorder and songwriter, Hollywood, CA      123 
Nimiroski, Stanson G., vice president and manager, Sony Music Pitman 

Manufacturing Plant, Pitman, NJ       133 
Oman, Ralph, Register of Copyrights, Library of Congress, accompanied by 

Dorothy Schraaer, General Counsel, and Charlotte Givens Douglas, 
Principal Legal Adviser to the General Counsel        61 

Roach, John \., chairman of the board, chief executive ofHcer, and president, 
Tandy Corp.. Fort Worth, TX      147 

Smith, Joseph, president and chief executive officer, Capitol-EMI Music, Inc., 
Hollywood, CA       136 

Weiss, George David, president, Songwriters Guild of America, New York, 
NY. on behalf of the Copvright Coalition, accompanied by Caiy Sherman, 
Esq.. Arnold & Porter, on behalf of the witnesses       156 

LETTERS, STATEMENTS. ETC., SUBMITTED FOR THE HEARING 

Coiwers, Hon. John, Jr., a Representative in Congress from the State of 
Michigan: Prepared statement      115 

Green,   Wayne,   Ph.D.,   publisher,   CD   Review  Magazine,   and  secretary. 
Independent Music Ptoducers Society, Hancock, NH: Prepared statement.... 202 

Lebow,   Irwin   L..   Ph.D.,   author,   private  consultant,   and   former  Chief 
Scientist-Associate   Director   for   Technotogy,   Defense   Communications 
Agency: Prepared statement       191 

Litman,   Jessica,   professor  of  law,   Wayne   State   University:   Prepared 
sUtement       179 

Manilow,   Barry,   recorder   and   songwriter.   Hollywood,   CA:   Prepared 
statement       126 

Nimiroski. Stanson G.. vice president and manager, Sony Music Pitman 
Manufacturing Plant, Pitman, NJ: Prepared statement       136 

Oman,   Ralph,   Register  of  Copyrights,   Library   of  Congress:   Prepared 
statement        63 

Roach, John V., chairman of the board, chief executive odicer, and president, 
Tandy Corp., Port Worth, TX: Prepared statement       149 

(III) 



IV 

Smith, Joseph, president and chief executive offioer, Capitol-EMI Music, Inc., 
Hollywood, CA: Prepared sUtement      139 

Weiss, George David, president. Songwriters Guild of America, New York, 
NY, on behalf of the Copyri^t Coalition: Prepared statement       168 

APPENDIXES 

Appendix  1.—Letter ftvm Michael R. Klipper, vice president,  Legal  and 
Governmental Affairs, Association of American Publishers, Inc., to Hon. 
William J. Hu^ea, chairman, Suboonmiittee on Intellectual Property and 
Judicial Admimstration, Februaiy 18, 1992     211 

Appendix 2.—Statements and material submitted by Frank Beacham. New 
^it.NY       216 

Appendix   3.—Jessica   Litman,   'Copsni^t   Legislation   and   Technological 
Chan^," Oregon Law Review, vol. 68, No. 2, (1989) at 276       272 

Appendix 4.—Technical reference document for the Audio Home Recording 
Act of 1991       369 

Appendix  5.—Owen  C.B.  Hughes,  "EKgital  Audio  Recording:  A  Look  at 
Proposed Lwislation," New Yoik Law Journal, October 1, 1991     396 

Appendix 6.—'DigiUl Audio Tape Dedcs," Consumer ReporU, October 1990, 
at 660-661       401 



AUDIO HOME RECORDING ACT OF 1991 

WEDNESDAY. FEBRUARY 19, 1992 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON INTELLECTUAL PROPERTY 

AND JUDICL\L ADMINISTRATION, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 9:37 a.m., in room 

2237, Raybum House Office Building, Hon. William J. Hughes 
(chainnan of the subcommittee) presiding. 

Present: Representatives William J. Hu^es, John Conyers, Jr., 
Patricia Schroeder, Carlos J. Moorhead, and Howard Coble. 

Also present: Hayden W. Gregory, counsel; Elizabeth Fine, 
assistant counsel; Phyllis Henderson, staff assistant; and Thomas 
E. Mooney, minority counsel. 

OPENING STATEMENT OF CHAIRMAN HUGHES 
Mr. HUGHES. The Chair has received a request to cover this 

hearing in whole or in part by television broadcast, radio broadcast, 
and stul photography, or by any of such methods of coverage. 

In accordance with committee rule 5(a), permission will be 
granted unless there is an objection. Is there objection? 

[No response.] 
Mr. HUGHES. Hearing none, permission is granted. 
Good morning. Today, the subcommittee is pleased to consider 

H.R. 3204, the Audio Home Recording Act. I joined Chairman 
Brooks in introducing H.R. 3204 last August. Since then our rank- 
ing Republican member. Carlos Moorhead of California, and 8 
other members of Uiis subcommittee have joined the ranks of what 
are now 57 cosponsors of the bill. The Senate is considering similar 
legislation under the leadership of Senator DeConcini in the other 
bMlv. 

The Audio Home Recording Act represents a dramatic com- 
promise reached between the recording and music industries, the 
consumer electronics industry and consumers themselves. The 
agreement will encourage the development and introduction of ad- 
vanced consumer products and will at the same time assure that 
the copyrights on creative works are properly protected. 

This legislation attempts to solve the problem of home taping of 
recorded music, a problem that is already of concern to the record- 
ing industry. The American recording industry estimates that it 
loses close to a billion dollars in revenues each year to home re- 
cording. The dispute over home taping of recorded music, however, 
took on a new dimension 5 or 6 years ago with the introduction of 
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the digital audio tape, or DAT. DAT as well as other new digital 
technologies will enable perfect copies to be made from digital re- 
cordings. Consequently, the problem of home taping is a matter of 
much greater exigency to the music industry. 

At uie urging of Congress, the music and record industries 
worked with the electronics industry to control home taping as we 
enter the digital age. They produced what was called the Athens 
agreement. H.R. 4069, which incorporated the Athens agreement, 
was introduced in the 101st Congress as a technological solution to 
the home taping problem. Music producers, authors and performers 
whose products would still to a limited extent be taped at home op- 
posed the legislation because it did not provide them with any com- 

Rensation. Ultimately, this disagreement short circuited the 
igislation. 
1 might add that this ori^nal agreement was not well received 

by this committee. Indeed, it was not received at all by this com- 
mittee. Although my predecessor, Mr. Kastenmeier, and the chair- 
man of the full committee, Mr. Brooks, were moving forces in en- 
couraging the warring parties to propose a solution to the copyright 
problems they faced, the legislative solution proposed was specifi- 
cally drafted to circumvent copvright-based jurisdiction. 

Last year, the parties went DECK to the negotiating table and re- 
turned with a comprehensive agreement in hand. This agreement 
was incorporated into H.R. 3204, the Audio Home Recording Act of 
1991. H.R. 3204 contains the following principal provisions. 

First, it protects consumers and the electronic industry from 
copyri^t infringement suits when consumers tape digital or analog 
recordings for private, noncommercial use. 

Second, the bill requires that all digital audio recorders incor- 
porate a serial copy management system (SCMS). This SCMS sys- 
tem will prevent tne making of second-generation copies of digital 
recordings. For example, the owner of a digital recorder could make 
one or more copies of^the original recordings, but the SCMS system 
would prevent any of these first generation copies from being 
recopied. 

Third, the bill establishes a royalty system to compensate au- 
thors, performers, record companies, and music publishers. The 
royalty, which is modest, will be part of the cost of acquiring digital 
recording equipment and blank tapes. The royalty will be collected 
by the Copyright Office and distributed by tne Copyright Royalty 
TVibunal. 

Finally, the bill sets forth remedies for violations of the royalty 
or SCMS provisions. We are very pleased that industries with very 
different commercial interests have worked together to develop the 
consensus proposal we are considering today. Now, we must scruti- 
nize this proposal to the same extent we review any legislative pro- 
posal to determine if the legislation is in the overriding public in- 
terest, whether it fits within the policy of our copyright laws and 
is flexible enough to accommodate new technological developments. 

To the extent necessary, we will incorporate any necessary 
changes in the legislation that will advance these public policy 
goals. The Audio Home Recording Act is indeed landmark legisla- 
tion, and I look forward to receiving testimony this morning from 
a broad array of experts from around the country. 
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[The bill, H.R. 3204, follows:] 

102D CONGRESS 
1ST SESSION H. R. 3204 

To amend title 17, United States Code, to implement a royalty payment 
sN-stcm and a serial copy management system for digital audio recording, 
to prohibit certain copyright infringement actions, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

AUGUST 2, 1991 

Mr. BROOKS (for himself and Mr. HuoHES) introduced the following bill; 
which was referred jointly to the Committees on the Judiciar}', Energy 
and Commerce, and Ways and Means 

A BILL 
To amend title 17, United States Code, to implement a 

royalty payment system and a serial copy management 

system for digital audio recording, to prohibit certain 
copyright infringement actions, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Audio Home Recording 

5 Act of 1991". 



2 
1 SBC Z niPORTATION, MANUFACTURE. AND DISnOBimON 

2 OF   DIGITAL   AUDIO   RECORDING   I»VICE8 

3 AND MEDIA. 

4 Title 17, United States Code, is amended by adding 

5 at the end the following: 

6 "CHAPTER 10—DIGITAL AUDIO RECORDING 

7 DEVICES AND MEDIA 

"SUBCHAPTER A—DEFINITIONS, PROHIBITION OF CERTAIN 
INFRINOBHENT ACTIONS. AND RULES OF CONSTRUCTION 

"See. 
"1001. Derinitions. 
"1002. Prohibition on certain infHngcinent Mtions. 
"1003. Effect on other rights and remedie* with retpeet to privmte home eo|n-- 

inc or otherwiie. 

"SUBCHAPTER B—ROYALTY PAYMENTS 

"1011. Obligation to make royalty pajtataU. 
"1012. Royalty payments. 
"1013. Deposit of royalty payments and deduction of expenses. 
"1014. Entitlement to royalty payments. 
"1015. Procedures for distributing rayal^ payments. 
"1016. Negotiated collection and distribation arrangements. 

"SUBCHAPTER C—THE SERIAL COPY MANAGEMENT SYSTEM 

"1021. Incorporation of the serial copy management system. 
"1022. Implementing the serial copy management system. 

"SUBCHAPTER D—REMEDIES 

"1031. Civil remedies. 
"1032. Binding srbitration. 

8 "SUBCHAPTER A—DEFINITIONS, PROfflBITION 

9 OF CERTAIN INFRINGEMENT ACTIONS, AND 

10 RULES OF CONSTRUCTION 

11 "§1001. DEFmrnoNS 

12 "As used in this chapter, the following terms and 

13 their variant forms mean the following: 

•HR SIM n 
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1 "(1) A 'diptal audio copied recording* is a re- 

2 production in a digital recording format of a phono- 

record, whether that reproduction is made directly 

from another phonorecord or indirectly from a trans- 

mission. 

"(2) A 'digital audio interface device' is any 

machine or device, now known or later developed, 

whether or not included with or as part of some 

9 other machine or device, that supplies a digital audio 

10 signal through a nonprofessional interface, as the 

11 term 'nonprofessional interface' is used in the Digi- 

12 tal Audio Interface Standard in part I of the techni- 

13 cal reference document or as otherwise defined by 

14 the Secretary of Commerce under section 1022(b). 

13 "(3) A 'digital audio recording device' is any 

16 machine or device, now known or later developed, 

17 ^vhethe^ or not included with or as part of some 

18 other machine or device, the recording function of 

19 which is designed or mariceted for the primary pur- 

20 pose of, and that is capable of, making a digital 

21 audio copied recording for private use, except for— 

22 "(A) professional model products, and 

23 "(B) dictation machines,  ans^vering ma- 

24 chines,  and other audio recording equipment 

25 that is designed and marketed primarily for the 

•HR3XM IH 
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1 creation of sound recording resulting firom the 

2 fixation of nonmusical sounds. 

3 "(4)(A) A 'digital audio recording medium' is 

4 any material object, now known or later developed, 

.5 in a form commonly distributed for use by individ- 

6 uals (such as magnetic digital audio tape cassettes, 

7 optical discs, and magneto-optical discs), that is pri- 

8 marily marketed or most commonly used by consum- 

9 ers for the purpose of making digital audio copied 

10 recordings by use of a digital audio recording device. 

11 "(B) Such term does not include any material 

12 olgect— 

13 "(i) that embodies a sound recording at 

14 the time it is first distributed by the importer 

15 or manufacturer, unless the sound  recording 

16 has been so embodied in order to evade the obli- 

17 gations of section 1011 of this title; or 

18 "(ii) that is primarily marketed and most 

19 commonly used by consumers either for the 

20 purpose of making copies of motion pictures or 

21 other audiovisual works or for the purpose of 

22 making copies of nonmusical literary works, in- 

23 eluding, without limitation, computer programs 

24 or data bases. 

•HRaM m 
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1 "(5) 'Distribute' means to sell, resell, lease, or 

2 assign a product to consumers in the United States, 

3 or to sell, resell, lease, or assign a product in the 

4 United States for ultimate transfer to consumers in 

5 the United States. 

6 "(6) An 'interested copyri^t party' is— 

7 "(A) the owner of the exclusive right under 

8 section 106(1) of this title to reproduce a sound 

9 recording of a musical work that has been em- 

10 bodied in a phonorecord lawfully made under 

11 this title that has been distributed to the public; 

12 "(B) the legal or beneficial owner of, or 

13 the person that controls, the right to reproduce 

14 in a phonorecord a musical work that has been 

15 embodied in a phonorecord lawfully made under 

16 this title that has been distributed to the public; 

17 or 

18 "(C)       any      association      or      other 

19 organization— 

20 "(i) representing persons specified in 

21 subparagraph (A) or (B), or 

22 "(ii)  engaged  in  licensing rights  in 

23 musical works to music users on behalf of 

24 writers and publishers. 

•HR3104 IH 
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6 

1 "(7) An 'interested manu&cturing party' is any 

2 person that imports or manu&ctures any digital 

3 audio recording device or digital audio recording me- 

4 dium in the United States, or any association of 

5 such persons. 

6 "(8) 'Manufacture' includes the production or 

7 assembly of a product in the United States. 

8 "(9) A 'music publisher' is a person that is au- 

9 thorized to license the reproduction of a particular 

10 musical work in a sound recording. 

11 "(10)(A) A 'professional model product' is an 

12 audio recording device— 

13 "(i) that is capable of sending a digital 

14 audio interface signal in which the channel sta- 

15 tus block flag is set as a 'professional' interface, 

16 in accordance with the standards and specifica- 

17 tions set forth in the technical reference docu- 

18 ment or established under an order issued by 

19 the   Secretary   of   Commerce   under   section 

20 1022(b); 

21 "(ii) that is clearly, prominently, and per- 

22 manently marked with the letter 'P' or the word 

23 'professional' on the outside of its packaging, 

24 and in all advertising, promotional, and descrip- 

25 tive literature, with respect to the device, that 

•HRUM m 
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1 is available or provided to persons other than 

2 the manufiactarer or importer, its employees, or 

3 its agents; and 

4 "(iii) Uiat is designed, manufactured, mar- 

5 keted, and intended for use by recording profes- 

6 sionals in the ordinaiy course of a lawful busi- 

7 ness. 

8 "(B) In determining whether an audio record- 

9 ing device meets the requirements of subparagraph 

10 (A)(iii), factors to be considered shall inchide— 

11 "(i) whether it has features used by re- 

12 cording professionals in the course of a lawful 

13 business, including features such as— 

14 "(I) a data collection and reporting 

15 system of error codes during recording and 

16 playback; 

17 "(II) a record and reproduce format' 

18 providing 'read after write' and 'read after 

19 read'; 

20 "(m) a time code reader and genera- 

21 tor conforming to the standards set by the 

22 Society of Motion Picture and Television 

23 Engineers for such readers and generators; 

24 and 

•HR31M m 
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8 

1 "(IV)    a    professional    input/output 

2 interfiuse, both digital and analog, oonfonn- 

3 ing to standards set by audio engineering 

4 organizations for connectors, signaling for- 

5 mats, levels, and impedances; 

€ "(ii) the nature of the promotional materi- 

7 als used to market the audio recording device; 

8 "(iii) the media used for the dissemination 

9 of the promotional materials, including the in- 

10 tended audience; 

11 "(iv) the distribution channels and retail 

12 outlets throu^ which the device is disseminat- 

13 ed; 

14 "(v) the manufacturer's or importer's price 

15 for the device as compared to the manufactur- 

16 er's or importer's price for digital audio record- 

17 ing devices implementing the Serial Copy Man- 

18 agement System; 

19 "(vi) the relative quantity of the device 

20 manufactured or imported as compared to the 

21 size of the manufacturer's or importer's market 

22 for professional model products; 

23 "(vii) the occupations of the purchasers of 

24 the device; and 

25 "(viii) the uses to which the device is put. 

•HR31M m 
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9 

1 "(11) The 'Register' is the Register of Copy- 

2 rights. 

3 "(12) The 'Serial Copy Management System' 

4 means the system for regulating serial copying by 

5 digital audio recording devices that is set forth in 

6 the technical reference document or in an order of 

7 the Secretary of Commerce under section 1022(b), 

8 or that  conforms to the  requirements of section 

9 1021(a)(1)(C). 

10 "(13) The 'technical reference document' is the 

11 document entitled  'Technical  Reference Document 

12 for Audio Home Recording Act of 1991,' as such 

13 document appears in the report of the Committee on 

14 the Judiciary to the House of Representatives re- 

15 porting  favorably  the  bill which  upon  enactment 

16 made the amendment adding this chapter. 

17 "(14)(A) The 'transfer price' of a digital audio 

18 recording device or a digital audio recording medium 

19 is— 

20 "(i) in the case of an imported product, 

21 the actual entered value at United States Cus- 

22 toms (exclusive of any freight, insurance, and 

23 applicable duty), and 

24 "(ii) in the case of a domestic product, the 

25 manufacturer's transfer price (FOB the manu- 

HR 3204 IH 2 
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10 

1 fectarer, and exclusive of any direct sales taxes 

2 or excise taxes incurred in connection with the 

3 sale). 

4 "(B) Where the transferor and transferee are 

5 related entities or within a sin^e entity, the transfer 

6 price shall not be less than a reasonable arms-length 

7 price under the principles of the regulations adopted 

8 pursuant to section 482 of the Internal Revenue 

9 Code of 1986, or any successor provision to such 

10 section 482. 

11 "(15) A 'transmission' is any audio or audiovis- 

12 ual   transmission,   now  known  or later developed, 

13 whether   by   a   broadcast   station,   cable   system, 

14 multipoint distribution service, subscription service, 

15 direct broadcast satellite, or other form of analog or 

16 digital communication. 

17 "(16) The Tribunal' is the Copyright Royalty 

18 Tribunal. 

19 "(17) A 'writer' is the composer or lyricist of 

20 a particular musical work. 

21 "(18)   The  terms  'analog  format',   'copyright 

22 status',   'category  code',   'generation   status',   and 

23 'souree material', mean those terms as they are used 

24 in the technical reference document. 

•HR3104 Di 
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11 

1 "11002. Ptohibitkm on certain infringement actions 

2 "(a) CEBTAIN ACTIONS PROHIBITED.— 

3 "(1) GBNEHALLT.—Np action may be brouglit 

4 under this title, or under section 337 of the Tariff 

5 Act  of  1930,  alleging  infringement  of copyright 

6 based on the manufacture, importation, or distribu- 

7 tion of a digital audio recording device or a digital 

8 audio recording medium, or an analog audio record- 

9 ing device or analog audio recording medium, or the 

10 use   of  such   a   device   or   medium   for   making 

11 phonorecords.  However,  this  subsection  does  not 

12 ^ply with respect to any claim against a person for 

13 infringement by virtue of the making of one or more 

14 copies or phonorecords for direct or indirect oom- 

15 mercial advantage. 

16 "(2) ESZAMPIiB.—^For purposes of this section, 

17 the copying of a phonorecord by a consumer for pri- 

18 vate, noncommercial use is not for direct or indirect 

19 commercial advantage, and is therefore not action- 

20 able. 

21 "(b) EFFECT OF THIS SECTION.—Nothing in this 

22 section shall be construed to create or expand a cause of 

23 action for copyri^t infringement except to the extent such 

24 a cause of action otherwise exists under other chapters 

25 of this title or under section 337 of the Tariff Act of 1930, 

•HRSSM m 
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1 or to limit any defenses that may be available to sach 

2 causes of action. 

3 "11003. Effect on other rights and remediet with re- 

4 ipect to private home copjring or other- 

5 wiie 

6 "Except as expressly provided in this chapter with 

7 respect to audio recording devices and media, neither the 

8 enactment of this chapter nor anything contained in this 

9 chapter shall be construed to e3q>and, limit, or otherwise 

10 affect the rights of any person with respect to private 

11 home copying of copyrighted works, or to expand, limit, 

12 create, or otherwise affect any other right or remedy that 

13 may be held by or available to any person under chapters 

14 1 through 9 of this title. 

15 "SUBCHAPTER B—ROYALTY PAYMENTS 

16 "f 1011. Obligation to make ros'alty payments 

17 "(a) PROHiBrnoN ON IMPORTATION AND MANUPAC- 

18 TURE.—No person shall import into and distribute in the 

19 United States, or manufacture and distribute in the Unit- 

20 ed States, any digital audio recording device or digital 

21 audio recording medium unless such person— 

22 "(1) records the notice specified by this section 

23 and subsequently deposite the statements of account 

24 and applicable royalty payments for such device or 

•HRaMIH 
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1 medium specified by this section and section 1012 of 

2 this title, or 

3 "(2) con^>Iie8 with the applicable notice, state- 

4 ment of account, and payment obligations under a 

5 negotiated arrangement authorized pursuant to sec- 

6 tion 1016 of this title. 

7 "(b) FiUNO OF NOTICE.— 

8 "(1) GENERALLY.—^The importer or manufac- 

9 turer of any digital audio recording device or digital 

10 audio recording medium, within a product category 

11 or utilizing a technology with respect to which such 

12 manufacturer or importer has not previously filed a 

13 notice tmder this subsection, shall file a notice with 

14 the Register, no later than 45 days after the com- 

15 mencement of the first distribution in the United 

16 States of such device or medium, in such form as 

17 the Register shall prescribe by regulation. 

18 "(2) CONTENTS.—Such notice shall— 

19 "(A) set forth the manufacturer's or im- 

20 porter's identity and address, 

21 "(B) identify such product category and 

22 technology, and 

23 "(C) identify any trade or business names, 

24 trademarks, or like indicia of origin that the 

25 importer or manufacturer uses or intends to use 

•HRHM IH 



16 

14 

1 in connection with the importation, manuflBC- 

2 ture, or distribution of such device or medium 

3 in the United States. 

4 "(c)  FlUNO OF QUARTEBIiY STATEMENTS OF AC- 

5 COUNT.— 

6 "(1) GENERALLY.—^Any importer or manufac- 

7 turer that distributed during a given quarter any 

8 digital audio recording device or digital audio record- 

9 ing medium that it manufactured or imported shall 

10 file with the Register, in such form as the Register 

11 shall prescribe by regulation, a quarteriy statement 

12 of account specifying, by product category, technolo- 

13 gy, and model, the number and transfer price of all 

14 digital audio recording devices and digital audio re- 

15 cording media that it distributed during such quar- 

16 ter. 

17 "(2)   TnONO,   CERTIPICATION,   AND   ROYALTY 

18 PAYMENTS.—Such Statement shall— 

19 "(A) be filed no later than 45 days after 

20 the close of the period covered by the state- 

21 ment; 

22 "(B) be certified as accurate by an author- 

23 ized officer or principal of the importer or man- 

24 ufacturer; 
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1 "(C) be aooompanied by the total royalty 

2 pajrment due fin* such period pursuant to sec- 

3 tion 1012 of this title. ' 

4 "(3) PBRIOD OOVEBBD.—The quarteriy state- 

5 ments of account may be filed on either a calendar 

6 or fiscal year basis, at the election of the manufac- 

7 turer or importer. 

8 "(d) FnjNO OP ANNUAL STATEMENTS OF AC- 

9 COUNT.— 

10 "(1) OENEBAUiT.—Ai^ importer or manufac- 

11 turer that distributed during a given calendar or fis- 

12 cal year (as ^^licable) any digital audio recording 

13 device or digital audio recording medium that it 

14 manufactured or imported shall also file with the 

15 Register a cumulative annual statement of account, 

16 in such form as the Register shall prescribe by regu- 

17 lation. 

18 "(2) TmiNO AND CERTIFICATION.—Such state- 

19 ment shall be filed no later than 60 days after the 

20 dose of sudi calendar or fiscal year, and shall be 

21 certified as accurate l^ an authorized officer or 

22 prindpal of the importer or manufacturer. 

23 "(3) INDEPENDENT REVIEW AND CERTIFICA- 

24 TION.—^The annual statement of account shall be re- 

25 viewed and, puisuant to generally accepted auditing 
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1 standards, certified by an independent certified pab- 

2 lie accovintant selected by the manii£acturer or im- 

3 porter as fairly presenting the information contained 

4 therein, on a consistent basis and in accordance with 

5 the requirements of this chapter. 

6 "(4)   RECONCILIATION   OP   ROYALTY   PAY- 

7 JIENT.—The  cumulative  annual  statement of ac- 

8 count shall be accompanied by any royalty payment 

9 due under section 1012 of this title that was not 

10 previously paid under subsection (c) of this section. 

11 "(e) VKBIPICATION.— 

12 "(1) GENERALLY.— 

13 "(A) The Register shall, after consulting 

14 with interested copyright parties and interested 

15 manufacturing   parties,   prescribe   regulations 

16 specifying  procedures  for  the  verification  of 

17 statements of account filed pursuant to this 

18 section. 

19 "(B) Such regulations shall permit inter- 

20 ested copjrrigfat parties to select independent 

21 certified public accountants to conduct audits in 

22 order to verify the accuracy of the information 

23 contained in the statements of account filed by 

24 manufacturers and importers. 

23 "(C) Such regulations shall also— 
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1 "(i) specify the scope of such inde- 

2 pendent audits; and 

3 "(ii) establish a procedure by which 

4 interested copyright parties wll coordinate 

5 the engagement of such independent certi- 

6 fied pubUc accountants, in order to ensure 

7 that no manufacturer or importer is audit- 

8 ed more than once per year. 

9 "(D) All such independent audits shall be 

10 conducted at reasonable times, with reasonable 

11 advance notice, and shall be no broader in scope 

12 than is reasonably necessary to carry out the 

13 purposes of this subsection in accordance with 

14 generally accepted auditing standards. 

15 "(2) INDEPENDENT CERTIFICATION.—The re- 

16 suits of all such independent audits shall be certified 

17 as fairly presenting the information contained there- 

18 in, on a consistent basis imd in accordance \\'ith the 

19 requirements of this chapter and generEilIy accepted 

20 auditing standards, by the certified public account- 

21 ant responsible for the audit. The certification and 

22 results shall be filed with the Register. 

23 "(3) ACCESS TO DOCUMENTS IN EVENT OP DIS- 

24 PUTE.—^In the event of a dispute concerning the 

25 amount of the royalty payment due from a manufac- 
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1 turer or importer resulting from a verification audit 

2 conducted under this section— 

3 "(A)  any interested manufacturing party 

4 audited pursuant to this subsection, and its au- 

5 thorized  representatives,   shall  be  entitled  to 

6 have access to all documents upon which the 

7 audit results under this subsection were based: 

8 and 

9 "(B) any representative of an interested 

10 copyri^t party that has been approved by the 

11 Register under subsection (h)(2) of this section 

12 shall be entitled to have access to all documents 

13 upon which the audit results under subsection 

14 (d) of this section were based, subject to the 

15 limitations of subsection (h)(2) of this section. 

16 "(f) CtosTS OP VERIPICATION.— 

17 "(1) The costs of all verification audits that are 

18 conducted pursuant to subsection (e) of this section 

19 shall be borne by interested copyright parties, except 

20 that, in the case of a verification audit of a manu- 

21 facturer or importer that leads ultimately to recov- 

22 eiy of an annual royalty underpayment of 5 percent 

23 or more of the annual payment made, the importer 

24 or manufacturer shall provide reimbursement for the 

23 reasonable costs of such audit. 

•HR 3aM IH 



21 

19 

1 "(2) Except as may otherwise be agreed by in- 

2 toested oopgiTic^t parties, the costs of a verification 

3 audit conducted pursuant to subsection (e) of this 

4 section shall be borne by the party engaging the cer- 

5 tified public accountant. Any recovety of royalty un- 

6 derpayments as a result of the audit shall be used 

7 first to provide rombnrsement for the reasonable 

8 costs of such audit to the extent such costs have not 

9 otherwise been reimbursed by the manufacturer or 

10 importer pursuant to this subsection. Any remaining 

11 recoveiy shall be deposited with the Register pursu- 

12 ant to section 1013 of this title, or as may otherwise 

13 be provided by a negotiated arrangement authorized 

14 under section 1016 of this title, for distribution to 

15 interested copjri^t parties as thou^ such funds 

16 were royalty payments made pursuant to this sec- 

17 tion. 

18 "(g) INDEPENDENCE OP ACXX)UNTANTS.—Each cer- 

19 tified pubUc accountant used l^ interested copyright par- 

20 ties or interested manufacturing parties pursuant to this 

21 section shall be in good standing and shall not be finan- 

22 cifiUy dependent upon interested copyright parties or inter- 

23 ested manufacturing parties, respectively. The Register 

24 may, upon petition by any interested copyright party or 

25 interested manufacturing party, prevent the use of a par- 
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1 ticular certified public accountant on the ground that such 

2 accountant does not meet the requirements of this subsec- 

3 tion. 

4 "(h) CONFIDENTIAIJITY.— 

5 • "(1) GENERALLY.—The quarterly and annual 

6 statements of account filed pursuant to subsections 

7 (c) and (d) of this section, and information disclosed 

8 or generated during verification audits conducted 

9 pursuant to subsection (e) of this section, shall be 

10 presumed to contain confidential trade secret infor- 

11 mation within the meaning of section 1905 of title 

12 18 of the United States Code. Except as provided in 

13 paragraphs (2), (3), and (4) of this subsection, nei- 

14 ther the Register nor any member, ofBcer, or em- 

15 ployee of the  Copyright Office or the  Tribunal, 

16 may— 

17 "(A)   publicly  disclose  audit  information 

18 furnished under this section or information con- 

19 tained in quarteriy or annual statements of ac- 

20 count, except that aggregate information that 

21 does not disclose, directly or indirectly, compa- 

22 ny-specific information may be made available 

23 to the public; 
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1 "(B) use such information for any purpose 

2 other than to carry out responsibilities under 

3 this chapter; or 

4 "(C) permit anyone (other than members, 

5 officers, and employees of the CopjTight Office 

6 and the Tribunal who require such information 

7 in the performance of duties under this chap- 

8 ter) to examine such information. 

9 "(2) PROCEDURES FOR ACCESS TO BE PRE- 

10 SCRIBED   BY   REGISTER.—(A)   The   Register,   after 

11 consulting with interested manufacturing parties and 

12 intei-ested eopji-ight parties, shall prescribe proce- 

13 tluivs tor disclosing, in confidence, to representatives 

14 of intero>^io<! cop^Tight parties and representatives of 

15 iiitenisteci   manufacturing  parties   information  eon- 

16 tained  in iiuaiierly and annual statements of ae- 

17 count and intormaiicn generated as a i-esult of veri- 

18 fic-atioii audits. 

19 "(B) Sucii procedui"es sliaJi pnnide that only 

20 those j-epn^sentatives of interested oop\Tigiit i)arties 

21 anil iuien.'stod iuanufacturini;' iwirtii's 'viio iiave l/eeii 

22 npproveil by the Register shall have access to such 

23 intbrniation, and that all such representatives shall 

24 !>«• .•(•(|uiri"l ro sii^i ii cei-tiFK-aTioii limiting the use of 

25 till' iiifiwir.aiioi! tu— 
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1 "(i) verification functions under this sec- 

2 tion, and 

3 "(ii) any enforcement actions that may re- 

4 suit from such verification procedures. 

5 "(3) ACCESS BY AUDITED MANUFACTURER.— 

6- Any interested manufacturing party that is audited 

7 pursuant to subsection (e) of this section, and its 

8 authorized representatives, shall be entitled to have 

9 access to all documents filed with the Register as a 

10 result of such audit. 

11 "(4) ACCESS BY CONGRESS.—Nothing in this 

12 section shall authorize the wthholding of informa- 

13 tion &om the Congress. 

14 "! 1012. Royalty paymentB 

15 "(a) DIGITAL, AUDIO RECORDING DEMCES.— 

16 "(1) The rojralty payment due under section 

17 1011 of this title for each digital audio recording de- 

18 vice imported into and  distributed  in  the United 

19 States, or manufactured and distributed in the Unit- 

20 ed States, shall be 2 percent of the transfer price. 

21 However, only the first person to manufacture and 

22 distribute or import and distribute such dexnct- shall 

23 be required to pay the royalty with respect to sucl. 

24 de\ice. 
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1 "(2) With respect to a digital audio recording 

2 device first distributed in combination with one or 

3 more devices, either as a physically integrated unit 

4 or as separate  components,  the  roj-alty pajTnent 

5 shall be calculated as follows: 

6 "(A) If the digital audio recording de^'ice 

7 and such other devices are part of a physicall}' 

8 integrated unit, the royalty payment shall be 

9 based on the transfer price of the unit, but 

10 shall be reduced by any royalty payment made 

11 on any digital audio recording deNncc included 

12 within the unit that was not first distributed in 

13 combination with the unit. 

14 "(B) If the digital audio recording device 

15 is not part of a physically integrated unit and 

16 substantially similar devices have been distrib- 

17 uted separately at any time during the preced- 

18 ing 4 quarters, the royalty payment shall be 

19 based on the average transfer price of such de- 

20 vices during those 4 quarters. 

21 "(C) If the digital audio recording device is 

22 not part of a physically integrated unit and 

23 substantially similar devices have not been dis- 

24 tributed separately at any time during the pre- 

23 ceding 4 quarters, the royalty payment shall be 
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1 based on a constructed price reflecting the pro- 

2 portional value of such device to the combina- 

3 tion as a whole. 

4 "(3) Notwithstanding paragraph (1) or (2) of 

5 this subsection, the amount of the roj'alty pavinent 

6 for each digital audio recording de\'ice or phj'sically 

7 integrated unit containing a digital audio recording 

8 device shall not be less than $1 nor more than the 

9 royalty maximum. The royalty maximum shall be $8 

10 per device, except that for a physically integrated 

11 unit containing more than one digital audio record- 

12 ing device, the royalty maximum for such unit shall 

13 be $12. During the 6th year after the effective date 

14 of this chapter, and no more than once each year 

15 thereafter, any interested copyright party may peti- 

16 tion the Tribunal to increase the royalty maximum 

17 and, if more than 20 percent of the i-oyalty pay- 

18. ments are at the relevant royalty maximum, the Tri- 

19 bunal shall prospectively increase such royalt}' maxi- 

20 mum with the goal of ha^^ng no more than 10 per- 

21 cent of such paj-ments at the new royalty maximum. 

22 "'(b) DIGITAL AUDIO RECORDING MEDL\.—The roy- 

23 alty payment due under section 1011 of this title for each 

24 digital audio recording medium imported into and distrib- 

25 uted in the United States, or manufactured and distribut- 
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1 ed ia the United States, shall be 3 percent of the transfer 

2 price. However, only the first person to manufacture and 

3 distribute or import and distribute such medium shall be 

4 required to pay the royalty with respect to such medium. 

5 "(c) RETURNED OR EXPORTED MERCHANDISE.— 

6 "(1) In calculating the amount of royalty pay- 

7 ments due under subsections (a) and (b) of this sec- 

8 tion, manufacturers and importers may deduct the 

9 amount of any royalty payments already made on 

10 digital audio recording devices or media that are— 

11 "(A) returned to the manufacturer or im- 

12 porter as unsold or defective merchandise; or 

13 "(B) exported by the manufacturer or im- 

14 porter or a related person. 

15 "(2) Any such credit shall be taken during the 

16 period when such devices or media are returned or 

17 exported, and the basis for any such credit shall be 

18 set forth in the statement of account for such period 

19 filed under section 1011(c) of this title. 

20 "(3) Any such credit that is not fully used dur- 

21 ing such period may be carried forward to subse- 

22 quent periods. If any returned or exported merchan- 

23 •     dise for which a credit has been taken is subsequent- 

24 ly distributed, a royalty payment shall be made as 

25 specified under subsection (a) or (b) of this section, 
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1 based on the transfer price applicable to such distri- 

2 bation. 

3 "I lOlS. Deposit of rogralty payiBMits and deduction of 

4 expenses 

5 "The Register shall receive all royalty payments de- 

6 posited under this chapter and, after deducting the rea- 

7 sonable costs incurred by ^e Copyright Office under tliis 

8 chapter, shall deposit the balance in the Treasury of the 

9 United States, in such manner as the Secretaiy of the 

10 Treasury directs. All fiinds held by the Secretary of the 

11 Treasury shall be invested in  interest-bearing United 

12 States securities for later distribution with interest under 

13 section 1014, 1015, or 1016 of this title. The Register 

14 shall submit to the Copjnri^t Royalty Tribunal, on a quar- 

15 terly basis, such information as the Tribunal shall require 

16 to perform its functions under this chapter. 

17 "f 1014. Entitlement to royalty pajrments 

18 "(a) INTERESTED COPYRIGHT PARTIES.—The royal- 

19 ty payments deposited pursuant to section 1013 of this 

20 title shall, in accordance with the procedures specified in 

21 section 1015 or 1016 of this title, be distributed to any 

22 interested copyright party—  ' 

23 "(1) whose musical woric or sound recording 

24 has been— 
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1 "(A)  embodied  in  phonorecords  lawftiUy 

2 made under this title that have been distributed 

3 to the public, and 

4 "(B) distributed to the public in the form 

5 of phonorecords or disseminated to the public in 

6 transmissions, during the period to which such 

7 payments pertain; and 

8 "(2) who has filed a claim under section 1015 

9 or 1016 of this title. 

10 "(b)   AiiLOCATioN   OP   ROYALTY   PAYMENTS   TO 

11 GROUPS.—The royalty payments shall be divided into two 

12 funds as follows: 

13 "(1) THE SOUND RECORDINGS FUND.—66% 

14 percent of the royalty payments shall be allocated to 

15 the Sound Recordings Fund. The American Federa* 

16 tion of Musicians (or any successor entity) shall re- 

17 ceive 2% percent of the royalty payments allocated 

18 to the Sound Recordings Fund for the benefit of 

19 nonfeatured musicians who have performed on sound 

20 recordings distributed in the United  States.  The 

21 American Federation of Television and Radio Artists 

22 (or any successor entity) shall receive 1% percent of 

23 the royalty payments allocated to the Sound Record- 

24 ings Fund for the benefit of nonfeatured vocalists 

25 who have performed on sound recordings distributed 
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•1 in the United States. The remaining royalty pay- 

2 ments in the Sound Recordings Fund shall be dis- 

3 tributed to claimants under subsection (a) of this 

4 section who are interested copyright parties under 

5 section 1001(a)(6)(i) of this title. Such claimants 

6 shall allocate such royalty payments, on a per sound 

7 recording basis, in the following manner: 40 percent 

8 to the recording artist or artists featured on such 

9 sound recordings (or the persons conveying rights in 

10 the artists' performances in the sound recordings), 

11 and 60 percent to the interested copyri^t parties. 

12 "(2) THE MUSICAL WORKS FUND.— 

13 "(A) 33V^ percent of the royalty payments 

14 shall be allocated to the Musical Works Fund 

15 for distribution to interested copyright parties 

16 whose entitlement is based on legal or beneficial 

17 ownership or control of a copyright in a musical 

18 work. 

19 ' "(B) Notwithstanding any contractual obli- 

20 gation to the contrary— 

21 "(i) music publishers shall be entitled 

22 to 50 percent of the royalty payments allo- 

23 cated to the Musical Works Fund, and 
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1 "(ii) writers shall be entitled to the 

2 other 50 percent of the royalty payments 

3 allocated to the Musical Works Fund. 

4 "(c) ALLOCATION OP ROYALTY PAYMENTS WITHIN 

5 GROUPS.—If all  interested copyright parties within a 

6 group specified in subsection (b) of this section do not 

7 agree on a voluntary proposal for the distribution of the 

8 royalty payments within such group, the Tribunal shall, 

9 pursuant to the procedures specified in section 1015(c) of 

10 this title, allocate such royalty pa}rments based on the eac- 

11 tent to which, during the relevant period— 

12 "(1)  for the  Sound  Recordings  Fund,  each 

VS sound recording was distributed to the public in the 

14 form of phonorecords; and 

15 "(2) for the Musical Works Fund, each musical 

16 work was distributed to the public in the form of 

17 phonorecords or disseminated to the public in trans- 

18 missions. 

19 "f 1016. Procedure* for distributing rojralty pfiyments 

20 "(a) FILING OF CLAIMS AND NEGOTIATIONS.— 

21 "(1) During the first 2 months of each calendar 

22 year after the calendar year in which this chapter 

23 takes effect, eveiy interested copyright party that is 

24 entitled to royalty payments under section 1014 of 

25 this title shall file with the Tribunal a claim for pay- 
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1 ments collected daring the preceding year in such 

2 form and manner as the Tribunal shall prescribe by 

3 regulation. 

4 "(2) All interested cops^gfat parties within each 

5 group specified in section 1014(b) of this title shall 

6 negotiate in good faith among themselves in an ef- 

7 fort to agree to a voluntary proposal for the distri- 

8 bution of royalty payments.  Notwithstanding any 

9 provision of the antitrust laws, for purposes of this 

10 section such interested copyright parties may agree 

11 among themsehres to the proportionate division of 

12 royalty payments, may hunp their claims together 

13 and file them jointly or as a single claim, or may 

14 designate a common agent to receive payment on 

15 their behalf; accept that no agreement under this 

16 subsection may vary the division of royalties speci- 

17 fied in section 1014(b) of this title. 

18 "(b) DISTRIBUTION OP PAYMENTS IN THE ABSENCE 

19 OK A DISPUTE.—^Within 30 di^^ after the period estab- 

20 lished for the filing of claims under subsection (a) of this 

21 section, in each year after the year in which this section 

22 takes effect, the Tribunal shall determine whether there 

23 exists a controversy concerning the distribution of royalty 

24 payments under section 1014(c) of this title. If the Tribu- 

25 iiai determines that no such controversy exists, it shall au- 
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1 thorize the distribotion of the nytlty payments as set 

2 forth in the agreements regarding the distribntion of my- 

3 aUy payments entered into porsoant to aabsection (a) of 

4 this section, after dedoeting its reasonable adminiHtrative 

5 costs under this section. 

6 "(c) RBSOLimoN OF DiSFDTBS.—^If the Tribonal 

7 finds the ezistenoe of a controversy, it shall, porsoant to 

8 chapter 8 of this title, conduct a proceeding to determine 

9 the distribntion of royalty payments. Doring the pendency 

10 of soch a proceeding, the Tribonal shall withhold from dis- 

11 tribation an amoont soffident to satisfy all claims with 

12 respect to which a controversy exists, bot shall, to the ez- 

13 tent feasible, anthorize the distribotion of any amounts 

14 that are not in controversy. 

15 "llOl^ Negotiated ooDeotion and distribution ta- 

li nmgements 

17 "(a) SCOPE OF PBRMissiBiig NEGOTIATED AB- 

18 RANGEMENTa— 

19 "(1)  Notwithstanding sections  1011  throned 

20 1015 of this title, interested copjrrig^t parties and 

21 interested manufacturing parties may at any time 

22 negotiate among or between themselves an altema- 

23 tire system for the collection, distribution, or verifi- 

94 cation of rqjralty payments provided for in this chap- 

25 ter. 
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1 "(2) Sach a negotiated arrangement may vary 

-2 the odleetion, distiibation, and verification prooe- 

3 dores and requirements that would otherwise appty, 

4 •      induding the time periods for payment and distribn- 

5 tion of royalties, but shall not alter the royalty rates 

6 specified in section 1012(a)(1) or (b) of this title, 

7 the division of rciyalty payments q>ecified in section 

S 1014(b) of this title, or the notice requirement of 

f section 1011(b) of this title. 

10 "(3) Such a negotiated arrangement may also 

11 provide that specified types of disputes that cannot 

12 be resolved among the parties shall be resolved by 

13 binding arbitration or other agreed upon means of 

14 dispute resohition. Notwithstanding any provision of 

15 the antitrust laws, for purposes of this section inter- 

16 ested manufacturing parties and interested copyright 

17 parties may agree among themselves as to the coUec- 

18 tion, allocation, distribution, and verification of roy- 

19 ally p^nnents, and may designate common agents to 

20 negotiate and cany out such activities on their be- 

21 half. 

22 "(b) IMPLEHENTATION OF A NEGOTIATED ARRANGE- 

23 KENT.—(1)(A) No negotiated arrangement shall go into 

24 effect under this section until the Tribunal has deter- 
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1 mined, after ftall opportonity for comment, that the par- 

2 tidpants in the negotiated arrangement inchide— 

3 "(i) at least two-thirds of aD individual interest- 

4 ed copyrii^t parties that are entitled to receive ray- 

5 alty payments from the Sound Recordings Fund, 

6 "(ii) at least two-thirds of all individual inter- 

7 ested copyrif^t parties that are entitled to receive 

8 royally payments from the Musical Works Fund as 

9 music publishers, and 

10 "(iii) at least two-thirds of all individual inter- 

11 ested copyrif^t parties that are entitled to receive 

12 ntjralty payments from the Musical Works Fund as 

13 writers. 

14 "(B) For purposes of snbparagraph (A) of this para- 

13 graph, the determination as to two-thirds participation 

16 shall be based on annual retail sales of phonorecords in 

17 which musical works or sound recordings of musical works 

18 are embodied. One or more organizations representing any 

19 of the types of individual interested copyright parties spec- 

20 ified in the first sentence of this subsection shall be pre- 

21 sumed to represent two-thirds of that type of interested 

22 copyright party if the membership of, or other participa- 

23 tion in, such organization or organizations includes two- 

24 thirds of that type of interested copyright party based on 
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1 annual retail sales of phonoreoords in which musical works 

2 or sound recordings of musical woiics are embodied. 

3 "(2) Notwithstanding the existence of a negotiated 

4 arrangement   that   has   gone   into   effect   under   this 

5 subsection— 

tf "(A) any interested manufactoring party that is 

7 not a party to such negotiated arrangement may 

9 taOy satisfy its obligations under this subdu^ter by 

9 complying with the procedures set forth in section 

10 1011 of this tiae; and 

11 "(B) the Tribunal shall ensure that alternative 

12 distribution procedures are available for any inter- 

13 ested copyright party that is not a party to such ne- 

M gotiated arrangement. 

15 "(c)   MAmTENANCE   OP  JURISDICTION   BY   TWBU- 

16 NAL.—Where a negotiated arrangement has gone into ef- 

17 feet under this section, the Tribunal shall maintain juris- 

18 diction to hear and address any objections to the arrange- 

19 ment that may arise while it is in effect, and to ensure 

20 the availability of alternative procedures for any interested 

21 manu&cturing party or interested copyright party that is 

22 not a participant in the iwgotiated arrangement. 
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1 "SUBCHAPTER C—THE SERIAL COPY 

2 MANAGEMENT SYSTEM 

3 "i lOZL Incorporation of the aerial copy management 

4' fsrstem 

5 "(a)  PROHromoN ON IMPORTATION, MANUPAC- 

6 TUBE, AND DlSTRmUnON.— 

7 "(1) No person shall import, manufactare, or 

8 distribute any digital audio recording device or any 

9 digital audio inter&ce device that does not conform 

10 to the standards and specifications to implement the 

11 Serial Copy Management System that are— 

12 "(A) set forth in the technical reference 

13 document; 

14 "(B) set forth in an order l^ the Secretary 

15 of Commerce under section 1022 (b)(1), (2), or 

16 (3) of this title; or 

17 "(C) in the case of a digital audio record- 

18 ing device other than a device defined in part 

19 n of the technical reference document or in an 

29 order issued by the Secretary pursuant to sec- 

21 tion 1022(b) of this title, established by the 

22 manufacturer (or, in the case of a proprietary 

23 technology, the proprietor of such technology) 

24 so as to achieve the same functional character- 

25 istics with respect to regulation of serial copy- 
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1 ing as, and to be compatible with the prevailing 

2 method for implementation of, the Serial Copy 

3 Management System set forth in the technical 

4 reference docoment or in any order of the Sec- 

5 retaiy issued under section 1022 of this title. 

6 "(2) If the Secretary of Commerce approves 

7 standards and specifications under section 

9 1022(b)(4) of this title, then no person shall import, 

9 mapufacture, or distribute any digital audio record- 

10 ' ing device or any digital audio interface device that 

11 does not conform to such standards and specifica- 

12 tions. 

13 "(b) PROHZBITION ON CIRCUMVENTION OF THE SE- 

14 RIAL COFT MANAGEMENT SYSTEM.—No person shall im- 

15 port, manufacture, or distribute any device, or offer or 

16 perform any service, the primary purpose or effect of 

17 v^ch is to avoid, bypass, remove, deactivate, or otherwise 

18 circumvent any program or circuit \riuch implements, in 

19 whole or in part, the Serial Copy Management System in 

20 a digital audio recording device or a digital audio interface 

21 device. 

22 "(c)   ENCODING   OF   INFORMATION  ON   PHONO- 

23 RECORDS.—(1) No person shall encode a phonorecord of 

24 a sound recording with inaccurate information relating to 

25 the category code, copyright status, or generation status 

•HRSSMIH 



39 

37 

1 of the source material so as improperly to affect the oper- 

2 ation of the Serial Copy Management System. 

3 "(2) Nothing in this subchapter requires any person 

4 engaged in the importation, manufacture, or assembly of 

5 phonorecords to encode any such phonorecord with respect 

6 to its copyright status. 

7 "(d) INFOBMATION ACCOMPANYING TRANSMISSIONS 

8 IN DIGITAL FORMAT.—^Any person who transmits or oth- 

9 erwise communicates to the public any sound recording 

10 in digital format is not required under this subchapter to 

11 transmit or otherwise communicate the information relat- 

12 ing to the copyright status of the sound recording. Howev- 

13 er, any such person who does transmit or otherwise com- 

14 municate such copyri^t status information shall transmit 

15 or communicate such information accurately. 

16 "91022. Implementing the serial copy management 

17 ijntem 

18 "(a) PuBUCATiON OP TECHNICAL REFERENCE DOC- 

19 UMENT.—Within 10 days after the date of the enactment 

20 of this chapter, the Secretary of Commerce shall cause the 

21 technical reference document to be published in the Feder- 

22 al Register. 

23 "(b) ORDERS OF SECRETARY OP COMJDERCE.—The 

24 Secretaiy of Commerce, upon petition by an interested 

25 manufacturing party or an interested copyright party, and 
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1 after consultation with the Register, may, if the Secretarj' 

2 determines that to do so is in accordance with the pur- 

3 poses of this chapter, issue an order to implement the Se- 

4 rial Copy Management System set forth in the technical 

5 reference document as follows: 

6 "(1)  FUNCTIONALLY EQUIVALENT ALTERNA- 

7 TIVE8.—^The Secretary may issue an order for the 

8 purpose of permitting in commerce devices that do 

9 not conform to all of the standards and specifica- 

10 tions set forth in the technical reference document. 

11 if the Secretary determines that such devices possess 

12 the same functional characteristics with respect to 

13 regulation of serial copying as, and are compatible 

14 with the prevailing method for implementation of, 

15 the Serial Copy Management System set forth in the 

16 technical reference document. 

17 "(2)     RE\7SED    GENERAL    STANDARDS.—The 

18 Secretary may issue an order for the purpose of per- 

19 mitting in commerce devices that do not conform to 

20 all of the standards and specifications set forth in 

21 the technical reference document, if the Secretary 

22 determines that— 

23 "(A) the standards and specifications re- 

24 lating generally to digital audio recording de- 

25 vices and digital audio interface devices have 
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1 been or are being revised or otherwise amended 

2 or modified such that the standards and specifi- 

3 cations set forth in the technical reference doc- 

4 viment are not or would no longer be applicable 

5 or appropriate; and 

6 "(B) such devices conform to such new 

7 standards and specifications and possess the 

S same functional characteristics with respect to 

9 regulation of serial copying as the Serial Copy 

10 Management System set forth in the technical 

11 reference document. 

12 "(3) STANDARDS FOB NEW DEVICES.—The Sec- 

13 retaiy may issue an order for the purpose of— 

14 . "(A)  establishing ^^ether  the  standards 

15 and specifications established by a manufactur- 

16 •   er or proprietor for digital audio recording de- 

17 vices other than devices defined in part II of 

18 the technical reference document  or a prior 

19 order of the Secretary under paragraph (1) or 

20 (2) of this subsection comply with the require- 

21 ments    of    subparagraph    (C)    of    section 

22 1021(a)(1) of this title; or 

23 "(B) establishing alternative standards or 

24 specifications  in  order  to  onsure  compliance 

25 with such requirements. 
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1 "(4) MATERIAL INPUT TO DIOITAL DBVICB 

2 THROUGH ANALOG CONVERTER.— 

3 "(A) OENERALLY.—^Except as provided in 

4 subparagraphs (B) through (D), the Secretary, 

5 after publication of notice in the Federal Regis- 

6 ter and reasonable opportunity for public com- 

7 ment, may issue an order for the purpose of ap- 

8 proving standards and specifications for a tech- 

9 nical method implementing in a digital audio 

10 recording device the same functional character- 

11 istics as the Serial Copy Management System 

12 so as to regulate the serial copying of source 

13 material input throu^ an analog converter in 

14 a manner equivalent to source material input in 

15 the digital format. 

16 "(B) COST LIMITATION.—The order may 

17 not impose a total cost burden on manufactur- 

18 ers of digital audio recording devices, for imple- 

19 menting the Serial Copy Management System 

20 and the technical method prescribed in such 

21 order, in excess of 125 percent of the cost of 

22 implementing the Serial Copy Management Sys- 

23 tem before the issuance of such order. 

24 "(C) CONSIDERATION OP OTHER OBJEC- 

25 TIONS.—^The Secretary shall consider other rea- 
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1 soned objections from any interested manufac- 

2 turing party or interested eopyri§^t party. 

3 "(D) LIMITATION TO DIGITAL AUDIO DE- 

4 VICES.—The order shall not affect the record- 

5 ing of any source material on analog recording 

6 equipment and the order shall not impose any 

7 restrictions or requirements that must be imple- 

8 mented in any device other than a digital audio 

9 recording device or digital audio interface de- 

10 vice. 

11 "SUBCHAPTER D—REMEDIES 

12 "i 1031. CivU remedies 

13 "(a) CrviL ACTIONS.—^Any interested copyright party 

14 or interested manufacturing party that is or would be in- 

15 jured by a violation of section 1011 or 1021 of this title, 

16 or the Attorney General of the United States, may bring 

17 a civil action in an appropriate United States district court 

18 against any person for such violation. 

19 "(b) POWERS OP THE COURT.—In an action brought 

20 under subsection (a) of this section, the court— 

21 "(1) except as provided in subsection (h) of this 

22 section, may grant temporary and permanent ii:\junc- 

23 tions on such terms as it deems reasonable to pre- 

24 vent or restrain such violation; 
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1 "(2) in the case of a violation of section 1011 

2 (a) through (d) or 1021 of this title, shall a.\mrd 

3 damages under subsection (d) of this section; 

4 "(3) in its discretion may allow the recover' • I 

5 full costs by or agains. any party oti..t  I'-i.n .'. 

6 United States or an officer ther?of; 

7 "(4) in its discretion may award a i-easonable 

8 attorney's fee to the prevailing party as part of the 

9 costs awarded under parjigraph (3) if the court finds 

10 that the nonprevailing party has not proceeded in 

11 good faith; and 

12 "(5) may grant such other equitable relief as it 

13 deems reasonable. 

14 "(c)   RECOVERY   OP   OVERDUE   ROYALTY   PAV- 

15 MENTS.—In any case in which the court finds that a viola- 

16 tion of section 1011 of this title involving nonpayment or 

17 underpayment of royalty payments has occurred, the viola- 

18 tor shall be directed to pay, in addition to damages award- 

19 ed under subsection (d) of this section, any such royalties 

20 due, plus interest calculated as provided under section 

21 1961 of title 28, United States Code. 

22 "(d) AWARD OF DAMAGES.— 

23 "(1) SECTION loii.— 

24 "(A) DEVICE.—In the case of a violation 

25 of section 1011 (a) through (d) of this title in- 
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1 volving a digital audio recording device, the 

2 court  shaU  award  statutory damages  in  an 

3 amount between a nominal level and $100 per 

4 device, as the court considers just. 

5 "(B) MEDIUM.—Ir the case of a violation 

6 of section 1011 (a) through (d) of this title in- 

7 volving a digital audio recording medium, the 

8 court  shall  award  statutory  damages  in  an 

9 amount between a nominal level and $4 per me- 

10 dium, as the court considers just. 

11 "(2) SECTION 1021.—^In any ease in which the 

12 court finds that a violation of section 1021 of this 

13 title has occurred, the court shall award damages 

14 calculated, at the election of the complaining party 

15 at any time before final judgment is rendered, pur- 

16 suant to subparagraph (A) or (B) of this paragraph, 

17 but in no event shall the judgment (excluding any 

18 award of actual damages to an interested manufac* 

19 turing party) exceed a total of $1,000,000: 

20 "(A)  ACTUAL DAMAGES.—^A complaining 

21 party may recover its actual damages suffered 

22 as a result of the violation and any profits of 

23 the violator that are attributable to the viola- 

24 '     tion that are not taken into account in comput- 

25 ing the actual damages. In determining the vio- 

•HR 330* m 



u 
1 lator's profits, the complaining party is required 

2 to prove only the violator's gross revenue, and 

3 the violator is required to prove its deductible 

4 expenses and the elements of profit attributable 

5 to factors other than the violation. 

6 "(B) STATUTORY DAMAGES.— 

7 "(i)   DEVICE.—^A  complaining  party 

8 may recover an award of statutoiy dam- 

9 ages for each violation of section 1021 (a) 

10 or (b) of this title in the sum of not less 

11 than $1,000 nor more Uian $10,000 per 

12 device involved in such violation or per de- 

13 vice on which a service prohibited by sec- 

14 tion  1021(b) of this title has been per- 

15 formed, as the court considers Just. 

16 "(ii) PHONORECORD.—A complaining 

17 party may recover an award of statutory 

18 damages   for   each   violation   of   section 

19 1021(c) of this title in the sum of not less 

20 than $10 nor more than $100 per phono- 

21 record involved in such violation, as the 

22 court considers just. 

23 "(iii) TRANSMISSION.—^A complaining 

24 party may recover an award of damages 

25 for each  transmission  or  communication 
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1 that violates section 1021(d) of this title in 

2 the sam of not less than $10,000 nor more 

3 than $100,000, as the court considers just 

4 "(3) WILLFUL VIOLATIONS.— 

5 "(A) In any case in which the court finds 

6 that a violation of section 1011 (a) through (d) 

7 of this title was committed willflilly and for pur- 

8 poses of direct or indirect commercial advan- 

9 '  tage,    the    court    shall    increase    statutory 

10 damages— 

11 "(i) for a violation involving a digital 

12 audio recording device, to a sum of not less 

13 than $100 nor more than $500 per device; 

14 and 

15 "(ii) for a violation involving a digital 

16 audio recording medium, to a sum of not 

17 less than $4 nor more than $15 per medi- 

18 um, as the court considers just. 
\ 

19 "(B) In any case in which the court finds 

20 that a violation of section 1021 of this title was 

21 committed wiUfiiUy and for purposes of direct 

22 or indirect commercial advantage, the court in 

23 its discretion may increase the award of dam- 

24 ages t^ an additional amount of not more than 

23 $5,000,000, as the court considers just 
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1 "(4)     INNOCBNT     VIOLATIONS     OF     SECTION 

2 1021.—^The court in its diacretion may reduce the 

3 total award of damages against a person violating 

4 section 1021 of this title to a sum of not less than 

5 $250 in any case in yrtaeh the court finds that— 

6 "(A) the violator was not aware and had 

7 no reason to believe that its acts constituted a 

8 violation of section 1021 of this title, or 

9 "(B) in the case of a violation of section 

10 1021(a) of this title involving a digital audio ra- 

il cording device,  the violator believed in good 

12 faith  that  the  device  complied  with  section 

13 1021(a)(1)(C) of this title, except that this sub- 

14 paragn4>h  shall  not apply to  any damages 

15 awarded under subsection (d)(2)(A) of this sec- 

1$ tion. 

17 "(e) MULTIPLE ACTIONS.— 

18 "(1) GENERALLY.—No more than one action 

19 shall be brought against any party and no more than 

20 one award of statntoiy damages under subsection 

21 (d) of this section shall be permitted— 

22 "(A) for any violations of section 1011 of 

23 this title involving the same digital audio re- 

24 cording device or digital audio recording medi- 

25 am; or 
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1 "(B) for any violations of section 1021 of 

2 this title involving digital audio recording de- 

3 vices or digital audio recording media of the 

4 same  model,  except  that  this  subparagraph 

5 shall not bar an action or an award of damages 

6 with respect to digital audio recording devices 

7 or digital audio recording media that are im- 

8 ported, manufactured, or distributed subsequent 

9 to a final judgment in a prior action. 

10 "(2)  NonCK AND INTESVBNTION.—^Any com- 

11 plaining party ^o brings an action under this see- 

12 tion shall serve a copy of the complaint upon the 

13 Register within 10 days after the complaining par- 

14 ^s service of a summons upon a defendant. The 

15 Register shall cause a notice of such action to be 

16 published in the Federal Register within 10 days 

17 after receipt of such complaint. The court shall per- 

il mit any other interested copyright party or interest- 

Id ed manuCEUSturing party entitled to bring the action 

20 under section 1031(a) of this title who moves to in- 

21 tervene within 30 days after the publication of such 

22 notice to intervene in the action. 

23 "(3) AWARD.— 

24 "(A) OENERALLY.—Except as provided in 

25 subparagraph (B), the court may award reoov- 
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1 eiy of actual damages for a violation of section 

2 1021   of  this   title   pursuant   to   subsection 

3 (d)(2)(A) of this section to each complaining 

4 party in an action who elects to recover actual 

5 damages. 

tf "(B) LDOTATIONS.— 

7 "(i)  If more  than  one  complaining 

S P&rty elects to recover actual damages pur- 

9 suant to subsection (d)(2)(A) of this sec- 

10 tion, only a single award of the violator's 

11 profits shall be made, which shall be allo- 

12 cated as the court considers just. 

13 "(ii)   If  any  complaining  interested 

14 copyri^t party or parties elect to recover 

15 statutory damages pursuant to subsection 

16 (d)(2) of this section in an action in which 

17 one or more other complaining interested 

18 copyrif^t parties have elected to recover 

19 actual damages, the sin^e award of statu- 

20 tory damages permitted pursuant to para- 

21 graph (1) of this subsection shall be re- 

22 duced by the total amount of actual dam- 

23 ages awarded to interested copyright par- 

24 ties pursuant to subsection (d)(2)(A) of 

25 this section. 
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1 "(f) PAYMENT OP OVERDUE ROYALTIES AND DAM- 

2 AOBS.—^The court may allocate any award of damages 

3 under subsection (d) of this section between or among 

4 complaining parties as it considers just. Any award of 

5 damages that is allocated to an interested copyri^t party 

6 and any award of overdue royalties and interest under 

7 subsection (c) of this section shall be deposited with the 

8 Register pursuant to section 1013 of this title, or as may 

9 otherwise be provided pursuant to a negotiated arrange- 

10 ment authorized under section 1016 of this title, for distri- 

11 bution to interested copyright parties as though such 

12 fUnds were royalty payments made pursuant to section 

13 1011 of this title. 

14 "(g) IMPOUNDING OF ARTICLES.—^At any time whUe 

15 an action under this section is pending, the court may 

16 order the impounding, on such terms as it deems reasona- 

17 hie, of any digital audio recording device, digital audio 

18 interface device, phonoreoord, or device specified in section 

19 1021(b) of this title that is in the custody or control of 

20 the alleged violator and that the court has reasonable 

21 cause to believe does not comply with, or was involved in 

22 a violation of, section 1021 of this title. 

23 "(h) LIMITATIONS RBOARDINO PROFESSIONAL MOD- 

24 ELS AND OTHER EXEMPT DEVICES.—Unless a court finds 

25 that the determination by a manufacturer or importer that 
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1 a device fits within the exemption of sabparagraph (A) 

2 or (B) of section 1001(3) of this title was without a rea- 

3 sonable basis or not in good faith, the court shall not grant 

4 a temporary or preliminary injunction against the distri- 

5 bution of such device by the manufacturer or importer. 

6 "(i) REMEDIAL MODIFICATION AND DESTRUCTION 

7 OF ABTICLBS.—As part of a final judgment or decree 

8 finding a violation of section 1021 of this title, the court 

9 shall order the remedial modification, if possible, or the 

10 destruction of any digital audio recording device, digital 

11 audio interface device, phonorecord, or device specified in 

12 section 1021(b) of this title that— 

13 "(1) does not comply with, or was involved in 

14 a violation of, section 1021 of this title, and 

15 "(2) is in the custody or control of the violator 

16 or has been impounded under subsection (g) of this 

17 section. 

18 "(j) DEFINITIONS.—For purposes of this section— 

19 "(1) the term 'complaining party* means an in- 

20 terested copyright party, interested manufacturing 

21 party, or the Attorney Qeneral of the United States 

22 when one of these parties has initiated or intervened 

23 as a plaintiff in an action brought under this sec- 

24 tion; and 
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1 • "(2) the tann 'defioe' does not inehide a friunio- 

2 raeora. 

3 11lin.Bliidii«aKlite«tlim 

4 "(•) I>iSPDTBa To BE ABBITKA.TBD.—Aiqr dispute 

5 between an intereeted maMmfaetaxiDg party and an inter' 

6 ested copyrif^t parly ahaU be reaohed throoi^ binding ar- 

7 bitratiaDi, in acoordanee ivith the proviaonfl of this section, 

8 if—   . 

9 "(1) the partiea mntoaQy agree; or 

10 "(2) beftne the date of fSrst disttibation in the 

11 United Statea of the prodnet iidiich is the sofagect of 

12 the diapnte, an interested nuumfsetoring party or an' 

13 interested topyti^ puty reqaests arbitration oon- 

14 eeming ^fiiiether sodi product is or is not a digital 

15 audio recording derioe, a digital andio reoording me- 

16 diom, or a digital andio inter&oe device, or ooncem- 

17 ing the- basis on •wbkh royalty payments are to be 

18 made with respect to sach prodact 

19 "(b) ABBTTBAL PBOGEDUBBS.— 

20 "(1) BBOUIATIONB I^>R OOOBDIMATION OF AB- 

21 BITBATION.—^The  Register  shaD,  after consulting 

22 with interested copyright parties, prescribe regula- 

23 tions establishing a procedure by wliich interested 

24 copyright parties will coordinate decisions and repre- 

25 sentation concerning the arbitration of disputes. No 

m 
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1 interested copyright party shaU have the authority to 

2 request, agree to, or (except as an interrenor pursu- 

3 ant to subsection (e) of this section) enter into, bind- 

4 ing arbitration unless that party shall have been au- 

5 thorized to do so pursuant to the regulations pre- 

6 scribed by the Register. 

7 "(2) PANEL.—^Except as otherwise agreed by 

8 the parties to a dispute that is to be submitted to 

9 binding arbitration under subsection (a) of this sec- 

10 tion, the dispute shall be heard by a panel of three 

11 arbitrators, with one arbitrator selected by each of 

12 the two sides to the dispute and the third arbitrator 

13 selected l^ mutual agreement of the first two arfoi- 

14 trators chosen. 

15 "(3)    DECISION.—The   arbitral   panel   shall 

16 render its final decision concerning the dispute, in a 

17 written opinion explaining its reasoning, within 120 

18 days after the date on \diich the selection of arbitra- 

19 tors has been concluded. The Register shall cause to 

20 be published in the Federal Register the written 

21 opinion of the arbitral panel within 10 days after re- 

22 ceipt thereof. 

23 "(4) TITLE 9 PROVISIONS TO GOVERN.—Except 

24 to the extent inconsistent with this section, any arbi- 

25 tration proceeding under this section shall be con- 
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1 ducted in the same manner, safarject to the same lim- 

2 itations, carried oat with the same powers (including 

3 the power to summon witnesses), and enforced in 

4 the courts of the United States as an arbitration 

5 proceeding under title 9, United States Code. 

tf "(5) PBECEDENTS.—^In rendering a final ded- 

7 aion, the arbitral panel shall take into account any 

8 final decisions rendered in prior proceedings under 

9 this seetirai that address identical or similar issues; 

10 and fiuhue of the arbitral panel to take account of 

11 such priw dedsions may be considered imperfect 

12 execution of arbitral powers under section 10(a)(4) 

13 of title 9, United States Code. 

14 "(c) NoncB AND BIGHT TO INTERVEKE.—^Any ax- 

is terested  oopyri|^t  party  or  interested  manufacturing 

16 party that requests an arbitral proceeding under this sec- 

17 tion shall provide the Register with notice concerning the 

18 parties to the dispute and \he nature of the dispute within 

19 10 days after fonnaQy requesting arisitration under sub- 

20 section (a) of this section. The Register shall cause a sum- 

21 maiy of such notice to be published in the Federal Regis- 

22 ter within 10 days after reodpt of such notice. The arbi- 

23 tral panel shall permit any other interested oopyri^t 

24 party or interested manufacturing party ^o moves to in- 
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1 tervene wHhin 20 days after soeh paUieation to intervene 

2 in the action. 

3 "(d) AuTHOHnr OP ARBITRAL PANKL TO ORDER 

4 BELIBF.— 

S "(1)  TO  PROTECT  PROPRIETAR7  INFORMA- 

6 TION.—^The arbitral panel shaU iasae such orders as 

7 are appr(q»iate to protect the proprietary technology 

8 and information of parties to the proceeding, inchid- 

9 in{; provision tor iqjunctive relief in the event of a 

10 violation of such order. 

11 "(2) To TERIONATB PROCBEDINO.—^The arfoi- 

12 tral pand shall terminate any proceeding that it has 

13 good cause to believe has been commenced in bad 

14 faith by a competitor in order to gain access to pro- 

15 prietary infmmation. The panel shall also terminate 

16 aqy proceeding that it believes has been commenced 

17 before the technology or product at issue has been 

18 sofGdent^ developed or defined to permit an in- 

19 formed decision concerning the applicability of this 

20 chapter to such technology or product. 

21 "(3) To ORDER RELIEP.—^In any case in viMch 

22 the arbitral panel finds, with respect to devices or 

23 media that were the sutgect of the dispute, that roy- 

24 alty paymente have been or wiU be due under section 

23 1011 of this title through the date of the arbitral de- 
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1 dsion, the panel shall order the deposit of sach roy- 

2 alty payments porsoant to section 1013 of this title, 

3 phis interest calcnlated as provided under section 

4 1961 of title- 28, United States Code. The arbitral 

5 panel shall not award monetaiy or iigunctive relief, 

6 as provided in section 1031 of this title or otherwise, 

7 except as is expressly provided in this subsection. 

8 "(e) EFFECT OF ABBITRATION PBOCEEDINO ON 

9 CIVIL ACTIONS AND RBMEDIES.—^Notwithstanding any 

10 provision of section 1031 of this title, no civil action may 

11 be brought or relief granted under section 1031 of this 

12 title against any party to an (mgoing or completed arbitra- 

13 tion proceeding undo- this section, with respect to devices 

14 or media that are the sulgect of such an arbitration pro- 

15 ceeding. However, this subsection does not bar— 

16 "(1) an action for iigunctive relief at any time 

17 based on a violation of section 1021 of this title; or 

18 "(2) an action or any relief with respect to 

19 those devices or media distributed by their importer 

20 or manufacturer f<dlowing the oonchision of such ar- 

21 bitration proceeding, or, if so stipulated l^ the par- 

22 ties, prior to tiie commencement of such proceeding. 

23 "(f) ABBITRAL COSTS.—Except as otherwise agreed 

24 l^ the parties to a dispute, the costs of an arbitral pro- 

25 ceeding under this section shall be divided among the par^ 
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1 ties in sach ftuhion as is considered just by the arbitral 

2 panel at the conclusion of the proceeding. Each party to 

3 the dispute shall bear its own attorn^ fees unless the ar- 

4 bitral panel determines that a nonprevailing party has not 

5 proceeded in good faith and that, as a matter of discretion, 

6 it is appropriate to award reasonable attorney's fees to 

7 the prevailing parly.". 

8 SBC S. ISCHNICAL AMKNDMENT8. 

9 (a) Functions of Register.—Ghim>ter 8 of title 17, 

10 United States Code is amended— 

11 (1) in section 801(b)— 

12 (A) by striking "and" at the end of para- 

13 graph (2); 

14 (B) I7 striking the period at the end of 

15 paragraph (3) and inserting "; and"; and 

16 (C) l^^ adding the following new paragraph 

17 at the end: 

IS "(4) to distribute royalty pi^mients deposited 

19 with the Register of Copyrights under section 1014, 

20 to determine, in cases ^ere controversy exists, the 

21 distribution of such payments, and to cany out its 

22 other responsibilities under chapter 10"; and 

23 (2) in section 804(d)— 

24 (A)     by     inserting     "or     (4)"     after 

25 "801(b)(3)"; and 
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1 (B) by striking "or 119" and inserting 

2 "119, 1015, or 1016". 

3 (b) DKFiNrnoNS.—Section 101 of title 17, United 

4 States Code, is amended l^ striking "As used" and insert- 

5 ing "Except as otherwise provided in this title, as used". 

6 (c) MASK WORKS.—Section 912 of title 17, United 

7 States Code, is amended— 

8 (1) in subsection (a) by inserting "or 10" after 

9 "8"; and 

10 (2) in sobsection (b) by inserting "or 10" after 

11 "8". 

12 SBC. 4. ISHUC'llVB DATS. 

13 This Act, and the amendments made by this Act, 

14 shall take effect on the date of the enactment of this Act 

15 or Januaiy 1,1992, whichever date is later. 

O 
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Mr. HUGHES. The Chair recognizes the distinguished ranking Re- 
publican, Mr. Moorhead. 

Mr. MOORHEAD. Well, thank you, Mr. Chairman. 
I join the chairman in welcoming Ralph Oman, the Re^ster of 

Copyrights, here again, who has helped us so much on legislation, 
and to certainly welcome Barry Manilow and all of the other key 
Seople that are here from the recording industry and adjacent 

elds. 
I would also like to commend the major industries affected by 

this legislation for their hard work in bringing this compromise 
agreement to Congress. It has been a long time in coming, and you 
are to be commended for your efforts. 

This legislation would clearly help the equipment manufacturers 
and the record and electronic industries, but it is also important 
that we help the copyright owners, without whom there would be 
no need for this legislation. 

It is also important that this legislation be in the best interest 
of the public. From the birth of this country, copyright and patent 
law have been primarily designed not to serve ti\e interests of the 
creators but to serve the overall public interest. It is our purpose 
here this morning to make sure that H.R. 3204 strikes the proper 
balance between the public interest on one hand and the propri- 
etary rights of the creators on the other. 

I am looking forward to this morning's witnesses in this hearing, 
and certainly thank all of you who have come to help. 

Thank you, Mr. Chairman. 
Mr. HUGHES. I thank the gentleman. 
Does the gentlelady from Colorado have an opening statement? 
Mrs. ScHROEDER. No. I am just delighted everybooy worked so 

hard on this, Mr. Chairman, and I want to apologize because at 10 
o'clock I have to go chair a hearing too. But I wanted to show my 
interest and show my thanks. 

Mr. HUGHES. Thank you forjoining us. 
The gentleman from North Carolina. 
Mr. COBL£. No opening statement, Mr. Chairman, just to extend 

a welcome to the panels, and I look forward to hearing them. I just 
received a call, so I may be like Mrs. Schroeder. I may have to go 
to another meeting. But thank you, Mr. Chairman. 

Mr. HUGHES. Thank you. 
Let me, if I might, just present our first witness. He is Mr. Ralph 

Oman, the Register of Copyrights and the Assistant Librarian for 
Copyright Services in the Library of Congress. Mr. Oman became 
Roister in the fall of 1985. Prior to that he served as chief counsel 
for the Senate Subcommittee on Patents, Copyrights and Trade- 
marks under the leadership of Senator Charles Mathias. Mr. Oman 
has done an excellent iob of heading the Copyright Office, an entity 
of government critical to the creative community, the Congress, 
and to the public. 

Mr. Oman is joined at the witness table by Ms. Dorothy 
Schrader, General Counsel of the Copyright Office, and I believe 
by  

Mr. OMAN. Charlotte Given s Douglas, the Principal Legal Ad- 
viser to the General Counsel. 

Mr. HUGHES. Charlotte, we welcome you likewise. 
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Ralph, we have a copy of your written statement which, without 
objection, will be made a part of the record, and you may proceed 
as you see fit. 

You look remarkably well, you and Dorothy, having just arrived 
from Europe. You must have just gotten ofT the plane. 

Mr. OMAN. It has just been a matter of hours, but it is good to 
be here, Mr. Chairman. 

Mr. HUGHES. We are delighted that you can join us. 

STATEMENT OF RALPH OMAN, REGISTER OF COPYRIGHTS, 
LIBRARY OF CONGRESS, ACCOMPANIED BY DOROTHY 
SCHRADER. GENERAL COUNSEL, AND CHARLOTTE GIVENS 
DOUGLAS, PRINCIPAL LEGAL ADVISER TO THE GENERAL 
COUNSEL 
Mr. OMAN. Let me add mv voice to the chorus that we have 

heard this morning singing the praises of the audio hardware in- 
dustry and the music industry for working out this compromise on 
the digital technology. This compromise is good news for everyone 
who enjoys music. 

Congress has considered several broad home taping proposals 
during the last decade, but it never moved beyond the consider- 
ation stage. The debate heated up when the digital audio tape re- 
corder hit the U.S. market in 1987. 

At the heart of these discussions is the basic question of whether 
or not an author should be compensated for the unauthorized home 
taping of copyrighted music. This debate is not limited to the Unit- 
ed States. Uovemments all over the world are studying the home 
taping issues, exactly who should pay what and to whom. 

As you know, Mr. Chairman, and as you just mentioned, I have 
returned from the Committee of Experts meeting in Geneva on a 
possible protocol to the Berne Convention. The World Intellectual 
Property Organization proposed a provision that would permit pri- 
vate reproduction other than serial digital reproduction based on a 
payment provided by a levy on the equipment, blank tapes, or both. 
The provision would also ensure compliance with the Berne Con- 
vention respecting the principle of national treatment. 

Work on that provision will continue in November and your ac- 
tion on the DAT bill, or the DART bill, will have an important 
bearing on the outcome of those deliberations in the WIPO. So far 
17 countries have passed laws to compensate copvright owners for 
unauthorized private copying of their works. Only a few of these 
share the royalties with foreign composers and publishers and 
record companies. 

But there is good news from Japan. Japan is the second largest 
recording market after the United States, and Japan has agreed to 
compensate U.S. authors in the new Japanese home taping legisla- 
tion. That is a tremendous breakthrough and part of this growing 
consensus that we see around the world. 

The proposed Audio Home Recording Act of 1991 implements two 
systems, which you have mentioned, Mr. Chairman, a technological 
solution and a royalty compensation solution, both limited to the 
digital technology. The bill would mandate the Serial Copy Man- 
agement System (SCMS) and the SCMS circuitry permits the copy- 
ing of multiple copies from original digital source material, but you 
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cannot make copies of these copies. For the first time Congress has 
explicitly authorized home taping, so it removes once and for all 
the threat of contributory infringement that has clouded the tech- 
nology from the start. And that is the technological solution. 

The royalty solution reqiiires importers and manufacturers of the 
digital audio recorders and the blank tapes to pay a small royalty 
to the copyright owners. 

The Audio Home Recording Act is a good bill. The Copyright Of- 
fice supports it. The recording industry, the music industry, and 
the electronics industry all support the compromise, as do the per- 
formers. The big winner is the American consumer, who will see 
this wonderful new technology prosper and bring great listening 
enjoyment. 

The legislation will have a positive impact on protection for 
American composers and copyright owners worldwide. Many of the 
countries that collect royalties distribute them to foreign authors 
only on the basis of reciprocity. American authors now out in the 
cold can look forward to the day when they can claim their fair 
share from royalties abroad. 

With respect to SCMS, the proposal incorporates an existing 
technical standard but would be flexible enough to cover new 
standards as they are approved by the Secretary of Commerce. The 
basic elements of the technical requirements seem reasonable and 
workable. The bill achieves both the certainty of known standards 
and Uie flexibility of accommodating future developments. 

The proposal seems sound, fair and workable. All creative and 
proprietary interests are accommodated, and consumers will have 
a much wider selection of materials in the digital format, and 
prices should fall. The record companies will sell more product. Ev- 
eryone seems to benefit, and at last the American creators of the 
copyrighted music will share the profits from this extraordinary 
technology as well as the manufacturers of the equipment. 

In many ways the bill will open the door to the oright future of 
recording technology. Without it, that technology will remain most- 
ly a promise and potential. 

This concludes my oral statement, Mr. Chairman, and I would be 
pleased to answer any questions now or in writing. 

Mr. HUGHES. Thank you veiy much, Ralph. 
[The prepared statement of Mr. Oman follows:] 



SUtMMt Of Ralph 
Riglstar of Conrrights lad 

Atsoctata LlbrwlM for Copyright Sorvices 
•ofert tho SabcoHlttoo OH lotolloctml Property 

•^ Jirftclal Mitalttratloo 
Heuo CflHittoo 00 tho Judiciary 
lUad Coogross. Socond Sostioo 

Fobnary II. I9K 

Mr. ChalnMD md Mibors of tho SubcoHlttoo, I M ploisod to 

appear boforo this dittlngtilthod body. Thanli you and your staff for the 

opportunity to appoar horo today and tostify on H.R. 3204. 

On July 11, 1991, roprasontatlvos of tho audio hardware and wjstc 

Industrlos announced their agreeaent to seeli legislation clarifying rights of 

consuaers, Hnufacturers, and copyright holders in light of advanceaents in 

digital technology. You and Representative Brooks introduced H.R. 3204, on 

August 2, 1991, a day after Senator OeConclnl Introduced in the Senate in 

identical bill. Both bills, Imown as the Audio HOM Recording Act (AHRA), 

have (Tide support, with noarly one hundred cosponsors In both Houses of 

Congress. 

The bill lapleaents both a royalty payaent systea and a serial copy 

aanagHont systea for digital audio recording. This legislation would 

require aanufacturers and iuporters of digital audio recording cquipaent and 

those Mho distribute digital audio recorders and blank digital audio 

recording aodia to aaka special royalty payaants. The payaent would be two 

percent for digital audio recorders, based on the aanufacturers' price of the 

equipaent, and three percent for blank digital audio aedla. The legislation 
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also tpKlflis payMDt caps and a floor. Tho fund would bt adilntttartd by 

tht Copyright Offico and dlstrlbotod to clalMnts by tho Copyright Royalty 

Tribunal (CRT). 

In addition to royalty provltlont. tho propotod loglslatlon 

contains a prevision applying to consuMr protoctlon for hoao copying, and a 

rtqulrMMnt to Include tho Serial Copy HanagaHot Systaa (SCNS) in consuMr 

digital audio recorders. Legal actions for copyright Infrlngaaent based on 

private, non-coMarclal audio recording of either digital or analog product 

Hould be prohibited. The technical requlraaent regarding SCMS and the 

royalty provisions Mould apply to digital, not analog, audio recorders and 

blank digital audio recording aedla.' Video recording equlpaent and aedla 

would not be affected, nor would dictation nchlnes, telephone answering 

•achlnes, or professional aodol digital audio recording equlpaent. 

The path to an audio hoaa recording statute has been a long one 

with several roadblocks that seeaed alaost Insunnuntable until tN 

Interested parties raaoved the barriers as they did In the July coaproalse. 

Before analyzing the bill and giving the Copyright Office position on H.R. 

3204 as Introduced, I would like to briefly SUB up the background leading to 

this legislation. 

1 The definition of digital audio recording aodlw excludes a 
naterlal object that Is prlaarlly aarfceted and nost caHsonly used by 
consuaers either for the purpose of aaklng copies of aotlon pictures or other 
audiovisual works or for tho purpose of aaklng copies of nonauslcal literary 
works, excluding, without llattatlon. coaputer program or data bases. H.R. 
3204 fl001(4(B)11. 
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I. nsiaucM.1 

Far wuHt  jftan, cai^eurt. lyrlcfsts, and Mslclut htvt btcoat 

Incraulagly wnuy vMr tkt tkrut that tacknologlcal advancMtnts pot* to 

tktlr lacoM, Kpaclally ttm  advaacaMutt tkat aaka copying of thtir twrk 

Mslar. Tha 1171 SMMd Hacsrdtag Act aadt sound rocordlngs copyrlghtablo 

mdor fodoral copyHgM 1w for tko fint tlw. offoctlvt Fobrvary IS. 1972. 

HM logltlattvt history of tha Act Is oftoa citod to support tho position 

that Congross Intondod to loavo hoH andletapliig unrostrlctod. Tko Housi 

l>Mort statad: 

la Mpravlag tha craatlon of a llaltad 
eapjrrfaht la saaad racordlags It Is tha 
lataatlaa af tha CoMlttaa that this llaltad 
eapyrlght aat graat i^y breadar rights thaa ara 
accardad ta othar eapyrlght aroprlotors undar 
tha aslstlag titia 17. Spaclflcally, It Is not 
tha Intaatloa af tha Coaalttaa U rastrain tha 
hoM raoardiM, tnm braadcasts or fraa tapas 
ar racards. af racardad parfanwacas, whara tha 
han racardlag Is far privata usa aad with na 
parpesa af rapraducing ar atharwisa 
caplUllilag t—rclally aa It. This practica 
Is coMon aad uarastralnad tad«y, aad tha 
racord pradacers aad parfanwrs would bo In no 
difforant position froa that of tha ownors of 
copyright la racardad auslcal coapasltloas o«ar 
tha past 20 yaars. ' 

This langaaga did nat appaar In althar tha Sanato Rapert to tht 

Sound Racordlag Act ar tha caaalttaa raporU accsapanying tha lf7( oanlbus 

ravlsloa of tho copyright law. loth cooMntatars and copyright proprlttors 

2  H.R. Rap. Na. 4«7. NMisa Caaalttaa oa tha Judiciary, 92ad Cong.. 
1st Sots. 7 (»71). 
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Mlntaln ttat this ealttiM MS IntantlMtl and tuppcrtt thtlr pesltlen that 

privatt copying of audio tapot Is not a fair uso. ' 

Tho conflict botMOon consuatrt and copyright proprlotors evor hOM 

taping Intonslflod during tho oarly olghtlos tdian tho courts nort consldoring 

Mhothor or not tho uso of vidoocusotto rocordors to tapo off tho air 

Infrlngod tho copyright of tho otntor of tho ntorlal boing tapod. Tho courts 

had a difficult tiaa rosolving this Issuo. In tho ca^lox 'BotoMx' 

litigation, * tho copyright ounors of Htlon picturos tapod off tho air 

allogod that tho salo of tho lotaMX vidoecassotto rocordor constltutod 

contributory copyright Infrlngoaant by prosonting tho aoans to Infrlngo. 

Plaintiffs usortad that So«y sold vidoocassotto rocordors (VCXs) with tho 

knowlodgo that th«y wuld bo usod to Mko coplos of copyrlghtod wrfcs. Tho 

district court rulod la favor of Sony and tho othor dofaodants; tho appollats 

court rovorsod, but tho Tupr— Court ultlaatoly mlod In favor of Sony, 

finding that such taping wu a fair uso. Tho Court basod Its doclslon on tw 

grounds. First, suction 107 of tho Copyright Act Mas Intorprotod to poralt 

taping for purpesos of dolayod vioiring — 'tirw-shlftlng.' Socond, copyright 

OMiors had voluntarily broadcast thaso prograas ovor tho ainravas for hoM 

vlaulng. 

Tho 'BotaMx* doclslon Is llaltod as a procsdont. It doos not 

ansMor all of tho questions posod by privato copying. For osaaplo. It doos 

not doal with copying for tho purposo of building a vidootapo library, or 

)  SM MIMT. Conrriaht H.hnuv for todla Hii» Rocordtno: Dlsool- 
limi r*" •«•'-" "fc^^ M Va.L.Rov. at 1S09-1S10. 

4   Ih1vr«.l City StmMn,.   Inc. ». Sony Com.. W4 U.S. 417 (19M) 
mv'o tS» F.2d MS (Mb Cir. IMl), xxLi *» f-  Supp. 42> (CD. Cal. 1971). 
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off-«1r taping of cabit and pay television progriiMlng. 'Betasax' answers 

even foMer questions respecting audio hoae taping because different assuap- 

tlons prevail vis-a-vis videotaping and audlotaplng. Individuals replay 

audlotapes aore frequently than they do videotapes; they tape with the 

Intention of retaining audlotapes and consequently aaass large personal 

libraries of audlotapes. Host consuaers use videotape as blank tape, 

recording over or erasing a prograa once It has been viewed. 

After careful exaalnatlon of the opinions and conclusions of the 

coaaentators and Its own review of the legislative history, the Copyright 

Office concludes that there does not exist an exenptlon for hoae recordings 

In the current Copyright Act, nor Is there conclusive evidence deaonstriting 

that Congress Intended hoae recording to be a sanctioned fair use under the 

current Act. Thus, the question of whether hoae taping Is a fair use of the 

prerecorded works copied aust be deteralned In accordance with section 107 of 

the Copyright Act. 

tAille the Copyright Office acknowledges that there does exist some 

legislative history froa the 1971 Sound Recording Act suggesting that home 

taping of sound recordings Is peralsslve, the Office Is not convinced that 

such history survived the general revision of the copyright laws In 1976. 

The Hoae Recording Rights Coalition (HRRC) has put forward two theories as to 

why the 1971 Sound Recording Act protects hoae taping activities: special 

exeaptlon and fair use. ^ The special exeaptlon position Is based on the 

House Report to the Sound Recording Act, quoted above. The fair use arguaent 

' SU HRRC coMMnts subaltted In response to the Copyright Office's 
Notice of Inquiry published In the Federal Register on October 24, 1990. 5S 
FR 42916 (1990). 
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It principally SHpporUd by • floor ttatoMnt of tap. KutooMlor In Mhich ho 

Mtad tkot 'wirostrlctod oodlo kaw taplag provollod tlion «ad «u coiisldarod 

both prttontly ud Mdor tho propoMd IOM to bo fair UM.** 

Tko Copyrlgkt Office Is Mt portoadod by tho argwMnt that tho 1971 

HeuM taport crtatad a spoclal oxMptloo for hoM taping. Tho Offico 

bollovos that had Congrats wishod to aioilpato hoaa taping fro* copyright 

liability, It ttoold havo oxprossly dono so In tho statiito. Forthoforo, tko 

Offico doos not bollovo that tho llaaa tacerdlngs' prevision of tho 1971 

Houso Report tias Intondod to either croate or recognize a special oxeaptlon. 

The Houso taport noted that hoao taping wu 'camtm and unrestrained,' and 

that copyright holders In seend recordings under the bill Nould bo *1n no 

different position froa that of tho ownart of copyright In recorded Hslcal 

ceaposltlons over the past 20 years.' The taport Intentionally eguatod tho 

rights ef copyright holders In seend recordings with those of tho underlying 

Mslcal wrks. Obviously, there «MS no recognized oxaaptlen for hOM taping 

ef Mslcal works In tho 1909 CepyHght Act — only the provisions of tho fair 

use doctrine. It, thorofere, BOOMS likely that the House taport was 

referring to hoae taping as a recognized fair use of a sound recording, but 

not u an activity specifically o»antted fro* the protections ef the 

copyright laws. 

That the House taport was referring to hoM taping as a fair use, 

rather than an exaapted activity. Is further supportod by the floor stataaent 

ef tapresentatlve Kutenaelor. Kastenaolor called specific attention to the 

'HoM tacordlngs' passage In the House Report, and stated that tho practice 

117 Cong. Roc. 34,740-49 (1971). 
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of hoM taping '1> CM»1dar«d both prcstntly and under tht propostd law to be 

fair use.' KastMMler's statMent and the House Report do not sec* to be a 

proflounceaent that hoae taping au. 21 Is fair use, but rather a recognition 

that, at the tiae of passage of the Sound Recording Act, hoae taping for 

private purposes could constitute a fair use of a copyrighted Mork. 

Civen the Copyright Office's vlen that the House Report and 

Kastenaaler stataawit Mare offered la 1171 as a recognition of then existing 

lav as to the peratstlblllty of hoaa taping M fair use. It aust be deter- 

•Ined Mhat Slgn1f1ca*ce. If a«y, the stataaents have on current copyright 

law. The Office notes several critlclsas offered against the stateacnts: 

naaely, that the Senate did net join the House Report In 1971 and that the 

stateaents are confined to sound recordings only as an aaendaent of the 1909 

act. HoMver. the aost laportant Issue is to Mhat extent the stateaents 

survived, or have relevance, to the 1976 Copyright Act. 

The HRRC argues that because the Congress aade clear In the 1976 

Act that It Intended to continue the doctrine of fair use as developed under 

the 1909 Act, and because It declared hoae taping for private use to be a 

fair use in 1971, then hoae taping reaalns a fair use under the present law. 

This position, however, seeas to attach undue laportance to the 1971 

Kastenaeler stateaent and House Report. As noted above, the Kastenaelar 

stateaent and House Report Indicate a recognition of existing fair use law, 

not a legislative pronouncaaent as to what the law would be In the future. 

It Is Interesting to note that none of the parties to this proceeding, nor 

the legal coiintators, offer evidence deaonstrating how hoae copying of 

prerecorded works were treated by the courts under a fair use analysis prior 
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to 1971. FurthcrMra, although tho Houit RipoK and Roprttontatlvo Kuton- 

Mltr ttatod that thoy wort articulating tho curront \tM, thoy too offorod no 

cuos or support for thoir petition. This Is not surprising sinco thoro «u 

no caso dealing oxprtssly with tho Issuo of how taping of prortcordod vorks 

for personal use. Although hoae audio taping was 'coann and unrestrained,' 

no copyright owners had pursued an Infrlngeaent action. Arguably the House 

Report and the Kastenaeler stateaent can be seen u no aore than an opinion 

as to how hOM taping should be treated under a fair use analysis, rather 

than a recognition of existing law. 

Because the fair use status of hoae taping was not clearly 

established In the law at the ttae of the 1971 Sound Recording Act. the House 

Report and the Kastenaeler stateaent ham dlalnlshed significance. Indeed, 

as Professor Nlaaer candidly points out, '[t]he aost one can fairly attribute 

to the House Report, then. Is an opinion that hoae recording constitutes fair 

use.' f No HUt put the language of the 1971 House Report In Its legal 

context because fair use was solely a Judicial doctrine In 1971, and the 

courts had not ruled on whether or not all hoae recording constituted fair 

use. 

Even If one usuaes that, with respect to sound recordings. 

Congress adopted the position In 1971 that hoae taping constituted fair use, 

the evidence suggests that such a position did not survive the general 

revision of the copyright law In 1976. First, while Congress adopted 

wholesale In 197C aaay sections of the 1971 House Report on sound recordings, 

the passage regarding hoaa recording was pointedly oaltted. Obviously the 

NlMor, uBCi note 3. at ISll. 
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laglslaters In It76 Mrt mart of the language, but chose dellbarately not to 

Incorporatt It Into tha 1976 CooHlttee Report. Second, Hhlle It Is true that 

Congress stated In 1976 that It did not Intend to 'change, narrow or enlarge' 

the fair use doctrine 'In any way.' ' the fair use status of hOM taping was 

undecided at the tlae of passage. This would explain why the 1976 House 

Report stated '[1]t Is not Intended to give [taping] any special status under 

the fair use provision or to sanction any reproduction beyond the nonul and 

reasonable Halts of fair use.' ' 

Finally, Congress did net express any categorical findings as to 

the fair use status of hoae taping nor did It give any Indication that fair 

use should be decided In a Hnner other than In accordance with the provi- 

sions of section 107. The 1976 House Report stressed that fair use detemi- 

natlons reaaln with the courts, not Congress, and aust be dene on a case-by- 

case basis: 'Beyond a very broad statutory explanation of what fair use Is 

and soM of the criteria applicable to It, the courts aust be free to adapt 

the doctrine to particular situations en a case-by-case basis.' '" Copying 

activities such as hoaN taping are therefore never ptc U fair use, but aust 

be evaluated according to the particular cIrcwKtances of the activity. '^ 

The Copyright Office, therefore, does net find aiur evldeoce suggesting that 

B  H.R. Rep. No. 1476, 94th Cong., 2d Sess. 65-«6 (1976). 

'  li.  at 66. 

11 S. Rep. No. 473, 94th Cong., 2d Sess. 66 (1976). ('The coaalttee 
does not Intend to suggest, however, that off-the-air recording for 
convenience would under any clrciautances, be considered fair use.*) 
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Congrtts IntMdad IMM taping to b« broadly panatttad at fair uta undar tha 

currant Copyright Act. 

In siMwry, tlM Copyrlgkt Offica vlaw hoaN audio taping it a 

practica contltting of varying actlvltlat for diffaront pwrpetat. SOM 

rtatont and actlvltlat My hava lagltlMta clalw to fair uta, but a larga 

aaount of hoaw taping It llkaly to hava an 1a|)act on tha urkat for pra- 

rocordad copyrlghtad Mriu that will nagata a fair uta dafanta. Millc 

Individual actt of taping ny cauta Inflnltaslwl awuntt of hana, tha 

collactlva lipact aty ba tignlflcant. Tha copyright heldar It oftan laft 

Mithout Mant of radratt bacauta tfca privata naturo of hoM taping ukas tha 

cottt of Idontlfying tapart graat «di11a tha petantlal ratumt ara too taall 

to ba Morth purtulng In court. Tha Copyright Offica tharafora concludot that 

an upfront royalty and Monitoring tyttaa It tha batt tolutlon to guarantaa 

that In a rapidly advancing tachneloglcal ara, copyright omart ara proparly 

coaipantatad for tha uta of thair Morfcs. 

Although Congratt contldarad hot* taping propotalt fraquantly 

during tha latt dacada, it did not anact a lagltlatlva tolutlon. Tha partlat 

taaa«d to hava roachod a working anrangaaant In rogard to hoaw vidao rantalt 

and hoM vIdM taping wat rttolvad at laatt partially In tha 'Bataux' 

litigation. TN quattlon wat navar tattlad at to hoM audio taping. 

Tha dabata ovtr hetw audio taping Intantlflad In tha furor ovar tha 

Introduction of tha OAT rtcordar In tha Unltad Statat In 1987. Digital audio 

tap* (DAT) wat Introducad with hopat for anoraout tuccatt. But accaptanca In 

tha United Statat hat baan lukawara. Tha recording Induttry wat concamad 

about piracy tinea firtt ganaratlon DAT aachlnat could roproduca an Inflnlta 
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MMbtr of pirfact coplt*. Hrftars Md pablltlwn advocatad astabllshlng 

royalty provlsloM to ca^omata copyrlglit OMMTS for imauthorUad copying of 

tkolr Mriu. Tha racerding laduttry orgad tba contiaor alactronlcs Industry 

to fit oqulpaaat wltk apaclal ctrcyttnr tkat Moald provant wwiUierlzad 

capylng. 

Slnca heaa taping ratyalty lagltlatlaa MS not onactad, rapraianta- 

tlvat of copyright Intoratts diroctad CongroM'i attantlon to tachnologlcal 

tolatlOM. Congrats camldarad a nirtir of hypeUiotlcal copy prtvantlon 

syttOM Including tka CSS Capycoda tyatai. Tkat ayttaai raaovod a narrow 

band of fraquonclat froa tha aadio signal, aaklng It posslbia to provant 

unauthorlzad copying. Nany qnastlons Mro ralsad about tho afflcacy of tha 

Copycoda systaai, laadlng Congrass to raquast tba National Buroau of Standards 

(NBS) for a study. MS tastod this copy pravontlon systaa and found that It 

did not achlavo Its statod purposo. 

Tha 1M7 Joint Sonata and Housa Subcoaailttaa baarlngs wara hald In 

Congress to addross tha problaas posod by OAT. Tho Rocording Industry 

Association of /(aarlca (RIM) «MS concamad that this nan tachnology uould 

anabia a consuaar to aaka a digital nstar as good as tha racord producar's 

OMi. aaka la unllaltad nwter of parfoct coptas. and thus dlsplaca salas. 

Tha consHMr alactronlcs Industry, roprasantad by tka Elactronlcs Industry 

Association (EIA), Mas willing to adjust Its OAT Hchlnas to pravont dlgltal- 

to-dlgltal copying but wu unwilling to randar the OAT racordar totally 

Incapablo of copying prorocordod digital racordlngs. 
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As • rttuU, tiM ClMlr«M of thi tM ratpactlvt Cangrvstleml 

iHbcoMlttNS 1' askad tiM RIM md Uw EU to atUiipt to rttolvt tkt 

disputo laong thMttlvu. On July ZS. im, tiitst groups umounctd a 

MrldMldo MftMro/hardMrt igritnt to nkt Joint ricoind«tioni to 

gevtrnMntt rtspocting MT rocordort. S. 23S8 and H.R. 4096 Incerporattd 

that agrooMMt. Tketo Milt Mro netabit for boing tho first agraaint 

roachod botMoon tko longtlM opposing Intorostod partlos on this Issue. 

S. aS8 and H.R> 4096 «iou1d have laiplaMntad a Sorlal Copy 

Nanagoaant Systaa (SOB) f»r digltol aadio tapo rocordors. Tho Sorlal Copy 

NanagoMnt Syttoa propesod for tiw MT rocordor tnuld allow porfoct digital 

coplos to bo Hdo fr«s a conpact disc, but Mould not alloM furtbor coplos to 

bo ndo fro* tboto coplos. Tbls systaa MBS ondersad by tho rocording 

Industry and tho mniuMr oloctrwlcs Industry, btit not by soagurltor and 

publlabor groups. 

I appoarod boforo tko Sonato SubcoaHlttso on CoMunl cat Ions to 

testify on S. Z3». tho Digltol tadio Tapo R«:ordor Act of 1990. That bill 

bad two purposos: to provldo U.S. consuaors tho opportunity to onjoy tho 

tochnologlcal advancaaant In sound rocordlngs affordad by tho uso of digital 

audio tapo (DMT) rocordort and also to givo tho aanufacturort of such 

rocordort and producort of tound rocordlngs a Masuro of protoctlon. 

Croups raprosonting songwrltort and MSIC publl short opposod tho 

agraatnt and tho rotuUIng logltlatlon. Tho oppoting groupt woro In favor 

of a royalty tolutlon, ono which wu latt contldorod In tho 99th Congrott. 

12 Tho Sonato Subcoaalttno on Patontt. Copyrlghtt, and Tradoaarkt and 
tho Houto Subcoaalttoo on Courtt, Intolloctual Proporty, and tho 
Milnlttratlon of Juttlco. 
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following the SuprcM Court's decision In the 'BetMax* cise. In fict, 

scveril songwriters filed suit against Sony Corp. seeking a declaration, 

inter alia, that unauthorized hoae audio taping on DAT recorders of copy- 

righted Busical coaposltlons is unlawful under the Copyright Act. Samnv Cahn 

V. Sony Corporition. 90 Civ. 4537 (S.D.H.Y. 1990). As a result of the July 

1991 agreeaent, that suit hes bttn settled and plaintiffs have sought 

dlsaissal. 

This year's bill has a definite advantage over earlier bills 

proposing only a technological solution. H.R. 3204 lapleaents a royalty that 

win not only alleviate soae of the concerns of American nusiclans and 

composers but also the international copyright coHMnity. 
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II.    SUMMV OF HE MBIO HONE KCCmiW KT 

11 TWilll 
TlM proposad Audio HOH Rtcordlng Act (AHRA) of INl. H.R. 3204, 

laplMMntt tw tystau ~ • tadmeloglcal tolutlon and • royaUy-coapanMtlon 

tolutlen ~ In rotponto to UM copyright policy 1»uo< prosontod by digital 

audio rocording toduiology. 

Iko todwologlcal (olntlon aandatot tiiat digital audio rocordors 

Mtt bo ongliMorod to l^laaont tho torlal copy •anagwont tystoa (SCNS) In 

ordor to bo lipertod. MMifacturod, or dittrlbutod In tho Unltod StaUt. 

SOS circuitry prograt digital racordors to road oncodad Infonntlen that 

poralts tho rocordor to copy original digital sourco Mtorlal, but prtvontt 

tho rocordor fro* copying Mtorlal that Is Itsolf a copy. 

Tho royalty solution placos an obligation on li^ertors and 

HMufacturors uho distribute digital audio racordors and Mdia In tho Unltad 

Statos. Tho proposod royalty rato Is tMO porcont of tho 'transfar prica' for 

rocordors and thraa parcant for Mdia (blank tapo, otc.)- Tho ratas ara 

suhjact to a par unit cap of $S and a par unit floor of $1 for rocordors, 

unloss tho Mchino Is dual port, for uhlch tho cap Is $12. Tba royalty 

systaa oparatas as a statutory or coa^lsory llconso, attailnlstorod by tho 

Copyright Offica (uhlch cellacts tha raonay and has a rola In varlflcatlon of 

audits) and tho Copyright Royalty Tribunal (uhlch adjusts tho royalty caps on 

rocordors and distrlbutos tho aonoy to entltlad clalnnts. In accordanco with 

pra-sat allocations aMng racord coapanlos, foaturad artists, MSIC publlsh- 

ors, songurltors, and porfonwrs' unions). 
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TIM tadwfcal raqMlraaMtt and rayalty obllgttlon apply only to 

digital aadio racordliig taclwolegy. NiltlMr applies to any analog audio 

racording products, or to profosslonal cquipMnt, talophont answrlng 

••chinos, dictating nchlnos, vidoo rocerding product, or coaputor oqulpaont. 

TIM MM also prohibits copyright InfrlagoMont actions regarding olthtr 

digital or analog racording products, unloss coplos aro roproducod for diroct 

or Indirect coHorclal advantage. Copying by a consuMr for private, 

•ance^wxlal use Is not actionable. 

The Copyright Office can deduct Its adulnlstratlve costs fro* the 

royalties collected, before depositing the wwy In Interest-bearing U.S. 

secwrltles for later distribution with Interest by the Copyright Royalty 

Tribunal. As an alternative to collection of royalties by the Copyright 

Office and distribution of royalties by the Tribunal, at least tMO-thlrds of 

the clatunts to the Sound Recordings Fund and Nuslcal Uorfcs Fund nay reach a 

negotiated collections-distribution agroeaent. The negotiated agrianint can 

vary the statutory provisions ftir collection, distribution, and verification 

but cannot change the royalty rates or the percentage allocated to each 

a1».l. rf Ml. MM 

H.R. 3104 Is Identical to S. ICU as Introduced except for the 

differences noted below and SOM other Inconsequential differences not noted. 

Since Introducing S. 1623, the Senate has awnded Its legislation to address 

SOM alnor concerns. These aaenteents are also noted. 
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1.    iul£_etBxlilat 
H.R. 3204, tht 'Audio Hem Recording Act of 1991.' tnald VNIKJ 

portions of Chapter 8 of tltlt 17 U.S. Codt. and add a now Chaptar 10 of 

titlt 17. 

Tht Act Mould raach both phonorocord taping, Hinl Oltc rtcording, 

and taping of digital broadcasts and ether transalsslons.'^ 

{1001(a)(I)(daf1n1t1ons section). 'Digital audio recording devices' would 

not Include professional Mdel products and dictation nchlnes, answering 

Machines and other audio recording equlpawnt designed and Mrketed prlaarlly 

for fixation of nonanslcal sounds. fl001(a)(3). 

Slallarly, the ten 'digital audio recording •edlua' would not 

Include Hterlal objects eabodying sound recordings (prerecorded phono- 

records) unless they were sound recordings eabodled to evade obligations of 

the Act, objects used to copy Mtlon pictures, or other audiovisual works or 

nonMtslcal literary works (e.g. coaputer prograas or databases). '* 

Ail 'Interested copyright party" would be 1) the owner of the 

exclusive right to reproduce a sound recording, 2) the legal or beneficial 

owner of such a right, or 3) an association or organization representing both 

classes of owners or engaged In licensing rights In Mslcal works to auslc 

users on behalf of writers and publishers. 

13 A 'transaisslon' Includes 'any audio or audiovisual transalsslon, 
now known or later developed, whether by a broadcast station, cable systea, 
•ultlpolnt distribution service, subscription service, direct broadcast 
satellite, or other font of analog or digital coaeunlcatlon.' 

'* In S. 1623, 'audlograa' Is the Hterlal object In which sounds are 
fixed. 'Audlograa' replaces 'phonorecords' throughout the bill. 
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ta '1nUr«(Ud HMiftcturlng party* muld bt • person that liports 

or nnufactHTts digital audio rtcordlngs dovlcts or Mdia In tht United 

Statot, or an attoclatlon of toch portont or ontltlts. 

TlM bill M«1d not Halt, oxpaiid, croato, or othonriu affact any 

right or rMody under the Copyright Act. 11002(b). Private hew copying of 

copyrighted works by a consiaer for noncawwrclal use muld not constitute 

tnfrlngaamit. f 1002(a). 

The Act Muld prohibit the Institution of copyright infrlngoMnt 

actions or actions under section 337 of the Tariff Act of 1(30, based on 

•nufacture. Importation, or distribution of digital or analog audio 

recorders or blank audio aedla, or the use of those recorders or Mdia for 

•aking phoMrecords. Wille private consuHr copying for noncwwrcla) use 

«ou1d be specifically peniltted (both analog and digital), the aaklng of one 

or nore reproductions for direct or Indirect profit wuld be actionable. 

il002(a). 

laporters and wnufacturers distributing digital audio recorders 

and blank Mdia In the United States MuId be required to file notices, 

totalt StatoMnts of AccoMt, and p«y a royalty, f 1011(a). '^ 

Hithin 4S d«ys after first distribution, an inporter or Mnufac- 

turer Muld be required U file notice with the Register of Copyrights. 

flOll(b). After such filing, the distributor Muld subalt to the Register, 

''  In S. 1K3, M Mtlce Is required for distributions occuring prior 
to the effective date of this chapter. 
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on • quarterly basis, royalty payatnts and SUtaatnts of Account sptclfying 

(by product catagory. taclmology iitlllzod. and Mdal) tha mabar and traasftr 

prica of all mcerdars and blank aadla distrlbutad during tha quartar. 

flOll(c). Iivorttrs and Banufacturars tMuld also ba raqulrad to flla a 

cunulatlva anmial Stataaant of Account, cartlflad by an Indapandant cartlflad 

public accountant. flOll(d). >* 

Thosa aatltlad to racalvo royalty payaants would hava tha right te 

vtrify SUtaaants of Account onco a yaar through an Indapandant audit 

pracMS. flOIl(a)(l). All Intamstad partlas. la tha avant of a disputa. 

would hava accass te tha docuaants an uhlch tha audit Mas basad. il011(a)(3). 

Copyright partlas tfould pay for tha audit, unlass thara ms an annual royalty 

nndarpayaant of 5 porcant or aoro. In which casa tha laportar or aanufacturar 

Mould pay raasonabia audit costs, f1011(f). Quartarly and annual Stataaants 

of Account and inforaatton fria audits aauld ba consldorod confldontlal trada 

(•crots. 1101 Kb). 

Tha royalty payaant for racordars would ba S. and for blank aodia, 

K of tha transfar prica. Tha racordor royalty rate would ba subjact te a par 

unit cap of M and a par unit floor of $1. Nachlnas having two or aora 

racordars would hava a SU cap. Tha caps (but not tha basic royalty rates) 

could bo adjnstad upwards after fiva yoars If 201 or nore of the royalty 

pajaonte ware at the cap. but tha fleer would bo fixed. Only tha first person 

IS  In S. ua. quarterly Stataaants aust ba filed no later than 4$ 
days after the close of the period covered except for an Initial period 
uhere partial Stetaaants would ba due. The fourth quarter Stataaent and 
annual Stetaaant aay be caabtned. 
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to HMifactor* and dittrlbut*. or lupert and dlitrlbuta, davlctt or blank 

ndia wMid bo roqulrod to pay tko royalty. flOU. >' 

S.  nail II If nil"' Pmmmt, mfj [mjrtlmi flf "V^ 
As Mith tko Cflipiiliory llcanttt In tht Copyright Act, tko RoQltttr 

of Copyrights Moald racolvt royalty payaants and, aftar doductlng axptnsas, 

daposit tha balanco In tha U.S. Trsasary. flOM. 

•.   niin—i u ••"It* p«i«rt« 

Royaltlos oould ba distrlbutad to parsons Htiosa nslcal Mric or 

sound racerding had boon distrlbutad to tho public In phonorocerds or 

transalsslons. and «ho fllod a data. |1014(a)(l)-(2). 

7.  Allnerti- rf aawlt. Pa—t. to tr—« 

Tho royalty pool «ia«1d ba Initially divldod Into a Sound Rocerdlngs 

Fund and a Nulcal Works Fund. Tho first fund would got 2/3 of tho royaUlas; 

tho sacond, 1/3 (divldod aqually botMoon MSIC publlshars and songwrltars). 

|1014(b)(l)-(2). RoyaUlas would ba distrlbutad U wslc croators and 

copyright owwrs on tho basis of rocord salas and airplay, f 1014(c). 

a.  --~*-~ '" MrtHhtlnn tnwTtv P—arts 

During tho first two Moths of oach yoar. Intarostod parties would 

rilo a clala for royaUlas with tho Copyright Royalty Tribunal (CRT). Partlas 

within groups could nogotlata for a propertlonata division of royaUlas. 

flOlS(a). 

''  In S. 1(23, rpyalty rato Incroasos way not oxeood tho parcootago 
Incraaso of tho Comaar hrlca Indox. 
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within thirty d«]rt afttr the CUIM period clettd, UM CRT twuld 

dttiraliM If tlMTt wu a royalty controvarsy. If not. It could authoriza 

distribution. flOlS(b). 

In the ovant of a controvarsy, tha CRT wuld hold a procaading to 

ratolva any dlsputas. flOlS(c). 

Copyright and nnufacturlng partlas could nagotlata an altamatlvt 

systaa to that In tha bill for collactlon. distribution and varlflcatlon of 

royaltlat. Thasa nagotlatlons could not altar royalty ratas, tha division of 

royalty payaants or tha notica raqulraaant. f1016(a). 

A nagotlatad arrangaaant Mould hava to ba apprevad Iqr tha CRT, 

aftar a dataralnatlon that at laut t/3 of oach group of Intarastad partlas 

MS raprtsantad. ilOlf(b). >* 

No parson could laport, Mnufactiira or distrlbuta a digital aadle 

racerding or Intarfaca dovica not conferaing with tho Sarlal Copy Nanagaaont 

Systaa (SOB). 11021(a). Mar could aayona clroavant or bypass tka SCNS, 

{1021(b), or aacoda phonoracords with Inaccurata Infarvatlon daslgnad to 

li^roparly affoct tho oporatlon of tha SCNS. f1021(c). 

1* la S. 1023, tha CRT waitid ansura that all Intarastad partlas not 
party to tho arrangaaant would rocolva tha payaants thay would ba antltlad to 
In tha absanca of such arrangaaant, and that thara ara anough funds U 
distribute U Hrtlas not party ta tha arrangaaant. Tka CRT aay saak 
Injunctlvo rallaf ta sacura caapllanca with this subsactlon. 
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No oiM Mould bo roqiilrod to trMMlt or othorwito coawnlcit* 

copyright stitin InforHtlon. but If thiy did so It would have to be dont 

accuratoly. 11021(d). 

Mithin tM days afttr ontctMnt of th« bill, tho Sacrttiry of 

CoMirca would publish M SOS tochnlcal roftronco dociaont In tho Foderal 

Roglstar. 11022(a). Hewtvor. tho Socrotary could walvo or provldo altomatlvo 

standards. {1022(b)(l)-(4). >* 

u. tmmu 
Intorostod copyright or aanufacturlng partlos, or tha U.S. Attomay 

6«wra1, could bring an action for violation of tha Act In fodaral district 

court. fl031(a). 

Courts would bo laipowarad to grant tas^orary or panunant 

Injunctions, and award daaagas, costs against partlos othor than tho Unltad 

StaUs, attomoy's foas. and othor oqultabia rollaf. {1031(b)(l)-(5). 

Porsons found not to havo paid, or to hava underpaid, royalties 

would pay daaages and Intarost, In addition to the royalties. {1031(c). 

Statutory daaages for fallwra to file a notice, to snbalt a 

Stataaent of Account, or to pay tha prescribed royalty could be awarded up to 

$100 per device, and $4 per aodlui. {1031(d)(l)(A)-(B). 

1> In S. 1623. the technical reference docuaent Is Included In the 
bill as section S. Section S will be repealed upon publication of the 
docuMnt In the Eiditil BtfllUST- 
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For laportatlon. distribution, or wnufacturt of i digital rtcordtr 

or digital audio Inttrfaco dtvlct without the SCMS systca, daaages could be 

iwartlod up to SI.000.000. fl031(d)(2). 

For SCNS violations, partlos could rocotvo actual daaagas, 

11031 (d)(2)(A), or statutory dsMgts of at Itast SI.000 and no aore than 

S10,000 ptr dtvlct. S1031(d)(2)(B)(1). For laproptr encoding of phonortcords, 

partita could rtcovtr daaagts of at least SIO and no aort than SlOO per 

violation. |1031(d)(2)(B)(11). For Inaccurately transaltting tnforMtlon 

accoapanying transalsslons In digital foraat, parties could recover at least 

S10,000 and no wrt than SIOO.OOO. fl031(2)(B)(111). 

For willful violations of notlct or Stateatnt of Account filings, 

statutory dsMgts could be Increased to at least SlOO and no aore than S500 

per device, and at least S4 and no aore than SIS ptr recording aedlua. 

11031(d)(3)(A). 

There would bt a SS.OOO.OOO cap for willful SCMS violations. 

fl031(d)(3)(B), and a S250 floor for Innoctnt violations. {1031(d)(4). 

But. with a llalttd exception, only one action and one statutory 

daaage award could be peraltted against each party, f1031(e)(1). 

A party bringing an action would have to serve a copy of the 

coaplaint upon the Raglsttr of Copyrights within ton days of strvlct on the 

dtfcndant. {1031(e)(2). 

If actual daaages were awarded, only a single award of a violator's 

profits would be aade and allocated aaong parties. Also, statutory daaages 

would bt rtductd by the aaount of actual daaages awarded. {1031(e)(3). 
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*mnds af mmrtm rajraltiM and dangn «iNld to dtpetltad Mltk tto 

tHittmr   of   CapyiiahU   ar   u   Mitlwrlzad   hy   •   atgotlatad   wmngwrnt. 

11031(0- 
A caart CMM tipoMid rMordlni davtcai, audio lotorfaco dovlcis, 

pkoMrocards, or otter dovlcos lovolvod 1o u SOB violation, f 1031(g). 

••t tte court coold oot grant Injonctlons against Mmifacturon or 

laportors for tto dittrlbntlon of profosslonal nodolt and audio rocordlng 

•quIpHMt falling ooUldo tto doflnltlen of digiui aadio rocordlng dovlct 

unlots a coort ftond ttat tto nnufacturor's or laportor's onaptlon 

dotwirtnatlon ««t nnroatoMblo or In tad faith. |1031(li). 

A> part of a final Jnd^ont or docroo, a coort coold ordor tha 

rModlal Modification or dottnictlon of articles Involvod In an SOS 

violation. {1031(1). 

A doflnltlonal soctlon oipllcatos tto tonn 'coaplalning party* and 

'dovlco.' il031(J). 

14. uidlaJAitnUa 
Intomstad nnufactnrlng and copyright partlos cootd agroo to 

binding arbitration, f1032(a). 

Tto toglttor of Copyrights noold proscrlto roguUtlons, aftar 

consaltatlon with Intorostad copyright partlas. coordlnato docltlons, ud 

coordlnato roprosontatloo In dispute arbitration. {1032(b). 

Unloss ottonriso agrood to by tto partlas, tto dispute would to 

hoard by a panol of throo arbitrators — ono choson by oach of tto partlas, 

tha third ctosan by tto ottor two arbitrators. {1032(b)(2). 
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The puMi MMld rtndar a final written dtclslon Mithin 120 days of 

arbitrator stitctlon. The Ragltter of Copyrights Muld publish tha doclslon 

In tha Fedaral Raglstar within tan days of racalpt. fI032(b)(3). 

Arbitration procaadlngs woald ba consistent with titia 9. 

11032(b)(4), and othar Intarastad copyright and Manufacturing parties could 

Intervene In an arbitration proceeding, f1032(c). 

The arbitration panel could protect proprietary technology and 

Inforaatlon. f1032(d)(1). 

Panels could be teralnated based on their detenalnatlon that bad 

faith was Involved In Initiating the proceeding, or that the technology or 

product at Issue was not sufficiently developed or defined to par«1t an 

Infonwd decision about It. fl032(d)(2). 

If It was detenalned that royalty payaants would ba due through the 

data of the arbitration decision, the panel could order their deposit. 

f1032(d)(3). 

Subject to Halted exceptions, arbitration proceedings would 

preclude civil actions and raaedles. {1032(a). 

Parties would bear their own arbitration costs and attorney's fees, 

except where It Is determined that a non-prevailing party proceeded In bad 

faith; In that case the prevailing party could be awarded attorney's fees. 

The Act would be effective on the date of enactaant. 
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III.  Gcanaa OF NOK TANK 

TiMn hav« bcM tavtrsi rtportt on tht tconoalc consiqutncts of 

taping. Last yaar, tha Capjnrlght Offica tutalttad to Congrats Its am 

raport oa copyright li^llcatloas of digital audio triasaltslons. ^^ Each of 

tkasa stadias consldar wkathar or net copyright ownars should ba coapansated 

for uaauthorlzad taping of copyrlgktad utarlals, and If so, how. 

Econoalc coHantator Brannan propesas a royalty solution to tha 

hoaa taping problaai. ^^ Brannan reports that uncoapansatad hoM taping 

reduces daaand far the product and therefore affects tha prices that 

caapesers can charge for their wrfcs. In a aarfcat uhara unauthorized 

reproduction Is lapesslble, the coapeser could charge a fee coMonsurata with 

tlta value the user placet on the work. ^ 

Brennan else notes that a royalty systaa is not without drawbacks. 

Ualass specifically crafted to avoid such affects, those using digital audio 

tapes for nonlnfrlnglng purposes will pay as if they were producing copy- 

righted auslc. If one atteapts te place tapes in two categories and sail 

thaa on that bult — at one price for speech and noncopyrighted aatarlal. 

for which no royalty weuld ba paid, and another price for auslc — indlvld- 

^ The Register of Copyrights. Rgggrt On CBBYTlght iMllCltlBni gf 
Dioltal todlB Tri.««<»«1iiii Sarvlcas. October. 1991. 

'1 Brennan, 'An Econoalc Look at Taxing Host Audio Taping,* Journal 
of Broadcasting A Electronic Media. Voluaa 32, Nuaber, 1, Mintor 19BB. pp. 
M-ia. 

^ Brennaa. 90. 



ualt Md •aiHifactimrs mvM no doubt bo ablo to clrciavMit tho royalty by 

roprosonting tbat • tapo «mi1d bo uiod for one purposa and using It for 

anethor. 23 

Noroovor, royalty ratos tioald raaain constant ragardloss of 

difforont kinds of uso. This does net taka Into account difforont censuMrs' 

habits: SOM tapo for substitution purposes — perhaps to give rocordlngs to 

friends. Others duplicate for enhancaaent purposes—to nke a tape for use 

In a different location ~ the car. or a different configuration — i 

Haltaaan, or to custoalze a tape by caat>111ng selections of favorite songs 

froa different albuH. Even though a csaposer aay want to charge additional 

fees for this enhanced value. It light be argued that the royalty should not 

be the saae as It Mould bo for overt substitution. <* 

On the one hand, the additional cost of aaklng the wsic available 

to an additional person through hoM taping Is zero ~ the heae taper 

supplies the labor and ran nterlal. On the other, the copyright systea 

rewards the co^wser with added revenue when additional persons receive 

copies of the author's work. Unauthorized taping therefore represents 

expected earnings lost, possibly affecting the long-run cost to the listening 

public, the beneficial owners of copyright, authors and creative artists, and 

the legal owners of copyright, publishers, and record coapanles. '' 

^ Brennan, 92-93. 

24 Brennan, 94-9$. 

ZS  Bronnan, N. 
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alto uks '[I]f royaltltt art daslrablt. Mho should pay 

tkaa?' At Ida frw charging thaa to th« contuMr, thart appaars to ba no 

a1tMr«at1vt. If tiiara It latt thaa full coapotltion. record coaipanlas with 

axccst prafitt sight abtorfe tha royalty cottt. Ho«evor, a tallar who absorbs 

UM c«tt of royaltltt Mlthoot effttttlng profitt will Incur lottos, and aay 

avMitnally havt to withdraw fraa tht nrktt. " 

Tht ptrpott of royaltltt It to tighttn tha link bttwttn tht valua 

llttanart pi act on capyrlghttd worfct and tha rttumt to coapotort,* 

according to Bronnan, who gott on to acknowladga that, 'It It at proptr for 

contuMTt to pay for copyright Mtic thay valua u It It for thaa to pay for 

•thtr cotMdltlot thoy dttlrt.' ^ 

Tht Offlct of Ttchnology Attttsaant (OTA) ttudlad copyright and 

hoaa copying In tha conttxt of tht ttatut of tha law both doaattlcally and 

Intamatleoally, tht policy altamatlvat avallabia to Congrttt, and tha 

tcoiMMic offtctt of a hvBothatleal ban on audio hoaa copying. In an attaapt 

to plact a prica tag on tha anjoyatnt of autlcal worfct OTA aconoalstt 

aaaturod tocltty't tatltfaction. To do thit, an oconoaitt, Nanntring, utad 

*ccapantat1ng varlatlont* to ataturt how auch aonty a contuaar would hava to 

rocalvt aftar a hypethttlcal baa an copying to bo at tatltflad at btfora tha 

ban. Uting a coa^tntatlng variation of SI.62, Nanntring concludtd that tha 

2*  Brannan, 101. 

" Ji. 
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consuMr «Mu1d havt to to paid $16.20 to to u «M11 off. In thi skort tMrm, 

•s tofort tto ton took pltco. 

Frm a copyright ptripoctlvt, tklt data tuggatts that considers 

•Ight pay an additional fto for aaklng noar-pcrfoct coplas via MT If not for 

all hOM taping. If consuMrs pay royalties on CMT tordnara or seftmr*. 

such payaontt would constltuta SOM dagrto of co^tansatlon for lost royaltlos 

that authors, coaposars, and croatlvo artists would tova aamod had coplas of 

thoir Morfcs boon sold hj rocerd caapaales. Otharwlso, It appears that 

crtatlvo profassloMis art sliply sutoldlzing tto gonerat public. Tho 

copyright systaa should prevldt acanoalc rowards for auttors uko contribute 

Intellectual property for tto benefit of society. Tto uorfcs are then added 

to tto public doMin uton tto ten of copyright protection expires. 

Tto OTA study projected tto effect of a boa* taping ban on consuaer 

Melfare In tto stort tera, that Is. for atout one year. For this period, tto 

OTA exaalnod tto effects on three constituencies If heae taping Is banned. 

It found ttot 1) recording Industry revenues would Increase; 2) blank tape 

sales would decrease; and 3) consisMr econoalc welfare would decrease. 

Although tto OTA seeas to treat all three parties u equally entitled to tto 

benefits of copyright property, consideration of beneficial and legal 

copyright ownership strongly suggests ttot this Is not tto case. 

Tto OTA adaltted ttot choosing an appropriate tolance of torn 

totween consiaers and copyright proprietors Is a political decision, not i 

technical one, and one In which tto public has a state. If tto public places 

any value on haaeMde tapes, tto benefit of a«y financial reward la exchange 
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for that valiM should go to the persons who originated the property and who 

are responsible for contributing the value the public derives froa It. 

The OTA concluded that 

rA]Uhough hoae taping aay reduce the recording 
Induftry rwemies, a ban on hoM audio taping 
tMMild be even aore hanful to consiaers, and 
Mould rtSttU In an outright loss of benefits to 
society, at least In the short tera (In the 12- 
3 billion range.] The longer tern consequences 
of such a ban are less clear, and wuld depend 
on (a variety of factors.] *' 

of Moltal 

On October 1, 1991. the Copyright Office subaltted Its report on 

the copyright Inpllcatlons of digital audio transalsslons. ^ 

In Us Notice of Inquiry the Office posed tw sets of questions 

about coapensatlon for copying In the context of digital audio broadcast and 

cable technology. 

1. Mould a copyright o«ner have the practical 
ability to negotiate with the owners/operators 
of digital audio services for conpensatlon of 
his/her wrfcs? If not. could rtpresentatlvos 
of copyright owners, such as perfuming rights 
organlutlons, accoapllsh this taskT 

2. Should a royalty be placed en recording 
•aterlals. such as blank tapes, or on digital 
recwnding oqulpMnt Itsolf. to bo dlttributad 

2< U.S. Congross. Office of Technology Assessteant, Coovrlaht ui Han 
SUmXiiai. Technolnav Challennei Uu LM, ofA-CIT-422. p. 207, (Washington. 
O.C: U.S. Govemawnt Printing Office. October 1969). 

^ This report was In response to a request for a study for the 
Chalnaan of this subcoamlttee, Senator Dennis OeConclnl and the Chalraan of 
the House Subcoamlttee. Representative Hllllaa J. Hughes. 



Mong copyrlgAt clalMitts? If so. Mho would be 
ntponslbl* for adilnlstcrlng this process? ^ 

TlM tatrlcu Socltty of Coapostrs, Authors and Publlshtrs (ASCAP) 

iupportod laposltlon of • doaostlc royalty systau that could also bt 

luploaontad InttnwtloMlly. ASCAP voluntotrtd Its sorvlcts In adainlsttrlng 

such a tyitw. In sptclfic roply to tte first quostlons sot out abovt, ASCAP 

clalaod It 1i not fottlbit for Individual copyright oimors to nogotlatc with 

audio sorvico providers to coaponsato thaa for losses due to how taping. It 

also asserted that the perforBlng rights organizations have 'the ability to 

undertake the licensing and distribution activities on behalf of the creators 

and copyright owners of the works rendered. If uked and authorized to do 

to.' '> In addition. ASCAP states that it Is not the DAB service providers 

that will be nktng unauthorized copies of works, but rather, hoae tapers, 

whose activity cannot practically be aonltored. *[I]n all fairness. It Is 

the listeners who art ultlHtely profiting fro* the recording and who should, 

therefore, p«y for It.' " 

ASCAP believes that the falrttt solution for a11 parties would be 

p«yaent of royalties on taping equlpaent and blank recording tape. It notes 

that such systoM are already In effect In Hny other nations, and have been 

suggested for establlshaent In the coalng years for aaabers of the European 

'I* Question three and four In the Office's Notice of Inquiry. SS 
Fed. Reg. 4t.916, 4t.9l7 (1990). Note: All coMonts were sutailtted to the 
Copyright Office iafiUX the agreeaent that the recording and electronics 
Industries reached on July 11, 1991. 

SI  ASCAP coMents at 7. 

U  ASCAP coMonts at B. 
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Mty. SongMTlttrs, ptrtvmwi, and ante and sound rKordlng rights 

Mntrs MMid b«Mf1t fnia such a syttMi. If approvtd by Congrass, 'axisting 

•ulc llcanslng groups could aas'.ly handla tha cellactlon and distribution of 

tboio rayaltlos.' » 

•readcast Music, lac. (MI) also statad that copyright ownors or 

raprtaantatlvo porfonring rights organizations do and trill continua to hava 

tho practical ability to nagetlato with digital audio sarvicas' ounors or 

aparatora. MI has alraady coaylttad nagotlatlons with two digital cablo 

audio sorvlcos for payaant to its cllants for transaissions of thair worlcs, 

and slallar agraaaants could b« Mdo with digital broadcast sarvica 

awnors. ^ BNI suggostad that royaltlas 'to account for whatavar hoaa taping 

is llkaly to rttuU froa DM transaissions could bo iiposod upon althar blank 

tapa or digital rocording oqulpaant aamifacturtrs or sollars to ba roaittad 

to tho Copyright Royalty TrIboMi or othor appropriata agoncy for distribu- 

tion...' basad on an 'Industry-nogotiatad fonaila for division aaong 

participants.' ^ In 1U roply coHonts MI sUtod that coaponsating artists 

by placing a royalty on blank tapo and/or rtcording oqulpaant would ancouraga 

and coapansata artists without placing unfair burdan upon consuaars. '' 

In its coMants tha Copyright Coalition urgod Congross to onact 

lagislation to ottablish a hoaa audio taping royalty systaa. A royalty 

33 ASCAP coHonts at 10. 

^  MI c—ants at t. 

M  MI roply coaaants at 10. 

66-469 - 93 
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systM Mould not Inttrfort with Introduction of HM rocordlng tochnologlts, 

nor twuld It unduly liipado contuMrt' abilities to t<pt at hoM, according to 

tha Coalition. Syttaw art in placo Internationally that tea* to work, and 

could serve as Mdals. If not a royalty, a coapulsory license could be 

established to authorize the practice of hoae audio taping In exchange for a 

•odest royalty on recorders aad/or blank tapes. The license rate could be 

set by the Congress, or by the Copyright Royalty Tribunal '^ to ensure 

fairness to all Interested parties. Milnlstratton of the systaa could be 

conducted by existing perforaing rights societies. The Coalition stressed 

that tha aechanlcal Serial Code Nanagaamit Systea (SCNS) alone, even If 

lapleaented. could not curb hoM copying fro* digital sources, but that SCNS 

•ay be effective u part of an overall caavensatlon fraaaMork. 

Tha Recording Industry Association of /iMrIca (RIM) did net 

propose any particular royalty syttea In Its coaents. bat instead lobbied 

heavily for a perfonaance right In sound recordings, saying that 'perfonaanct 

royalties froai the countless broadcuts of these recordings (referring to 

recordings that don't becoM 'hits', but continue to get airplay) would 

provide deserved and needed Incoaa to . . . artists and wslcians.' ^ In 

general the AFL-CIO Departaant of Professional Eaployees, Aaerlcan Federation 

of Musicians, and Aaarlcan Federation of Television and Radio Artists 

supported RIAA's coaaentt. 

3' Copyright Coalition coeaants at If. 

M  RIAA cosMnts at IS. 
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Strotlwr CoaMDlcatlons, Inc. (SCI), t proponent of a t«rrestr1a1, 

ovtr-th*-a1r digital audio broadcasting syttea, supporttd tht idea that 

ptrforMrs and copyright oantrs should be fairly coapensated for transalsslon 

of uorks by (MB operators. HoMever. SCI aalntalned 'that the existing 

•echanlsBS by «ti1ch such coapensatlon Is detenalned and paid by radio 

stations will continue to be adequate for that purpose. Thus, In the case of 

recorded MSIC prograas, perfonaers' and copyright oimers' coapensatlon can 

be handled under the auspices of ASCAP and other perfonalng rights organiza- 

tions, exactly as It Is today.' 3* 

CO Radio, Inc., a developer of Integrated satellite and terrestrial 

delivery of digital audio services, also clalaed that copyright oMners and 

their representatives can negotiate coapensatlon for digital prograaaing in 

the saae aanner as Is done today for M, FN and TV transalsslon. *^ The 

fira stated said that 'royalties should not be placed on tapes or recording 

•qulpaent If this dlscrlalnates against the developaent of digital audio 

radio.' *^ General Instruaant Corporation, a aanufacturer and supplier of 

ilectroalc products, systeas and coaponents, took a slallar view regarding 

negotiations for coapensatlon, coaaentlng that it Is too early to tall 

whether or not royalties on hardware or tape are needed. 

The Hoae Recording Rights Coalition (HRRC) was opposed to the 

concept of iiposlng royalties on recording aedia or digital recording 

3<  SCI coMonts at 2. 

40 CO Radio coaaents at 3. 
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tqulpwmt. Briafly, In rtsponst to qutstlon thrat, tht HRRC conttndcd that 

at a practical nttar, copyright oimars or thair rapretantatlvat can 

nagotlata with OW otaitrt and oporators for coapansatlon for DAB trantals- 

tlons. 

HRRC statad that reyaltlat aro not nocattary. 'Any royalty tax, 

Mhathar collactad through tachnlcal aonltorlng dtvlcas or through old- 

fathlonad taxation, «ou1d bo unmrrantad and unfair and would lipota costs on 

all consuaars, whotkar thay tapo or not.' *^ A comarstona of thair anti- 

royalty arguMnt Is tha proposition that 'digital aadla ara no diffarant froa 

thair analog countarparts In fact or as a Mttar of copyright law.' *^ HRRC 

adds that parforaanca royaltlas for coaMorclal utars, such as breadcastars. 

danca club oporators, and rastaurant operators, should cortalnly b« consld- 

orad bafore placing a royalty on privata hoa« taping activity. ^ 

Tba Raw York Patant. Tradaaarfc and Copyright Law Association 

contandad that placing a royalty on recording aatarlals Is not 'an appro- 

priate solution to the copyright Infrlngaaont problaa, If there It one,' 

because 'It la^oses a tax on the purchasers or users of these devices 

(recording equlpawit) who do net violate copyright laws and that does net 

seea acceptable.' *' 

«2 li. 

4'    HRRC reply caMonts at 2 (a^Mtlt oaltted). 

**    li. at 36-37. 

*^    Rew York Patent,  TradaMrk and Copyright Laiw Aaioclatlon.   Inc. 
Its at 4. 
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Tha NitlOMl School Boards Association (NS8A) doos not support 

royaltlos on blank tapas. In fact, RSBA contlnuod, '«o, In aducatlon, will 

doMnd an axamptlon fros this tax.' ** 

CMS, Inc. took no particular vlow on any proposod royalty systaa, 

hot Instoad nartly notnd that caaponsatlon arranganants can bo nado that 'do 

not placo roqulraaants or restrictions on broadcastors' and Mould bt 

'adoquata to satisfy tha cancams and naods of tha rocording Industry, 

porforaars, and copyright holders.' *' 

In 1U Initial cavants tha National Association of Broadcastors 

(1MB) stated that airront data about copying of wslcal works and Its affects 

an copyright OMwrs Is contained In the Office of Technology Assossaent's 

1M9 stady, and does net support creating a new royalty applicable to 

broadcasters that use digital technology. Those points were reiterated In 

MAB's reply coMonts. NAB's sontlMsnts were generally supported by Cox 

Broadcasting as wall as sUtlons KKYY-FN, KDKB-FN, KE6L-FN, and KLSY-AN-FN. 

Not all of the coaaNntators addressed the royalty Issues raised by 

the Copyright Office. Of those who did ASCAP. MI, and the Copyright 

Coalition strongly supported placing a royalty on blank tape and/or equlp- 

•ant. The HOM Recording Rights Coalition opposed such a solution Just as 

strongly. The Recording Industry Association of Aaerlca chose to discuss 

payaents for perforaers Instead of reiterating Its past position on hoM 

taping royalties. Avng those caaentators falling In between were those who 

^  NSBA coMont at S. 

*^    CBS. Inc. caauMts at «. 
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falt comldaratlM of tk* toylc ws pnntart (GMMTII InstruHntt), thet* 

Hke f«U my p«)fMnts thoHld b« nagottattd by tht partial (CO Radio. Inc.; 

Now York Patont, Tradaaark and Copyright LaM Association), thoso HIW fait 

coaponsatlon could bo handlod by existing wdianlsas (Strethar Caawnlca- 

tlons). and thosa Hko foU that tholr organization should bo oxaapt froa any 

such payaant (NSSA. MM.) 

Unlforaly. caaaantators advocating astabllshaant of a royalty 

syttaa In sound recordings polntod to tho fact that aany othor nations havo 

astabllshod such systaas that could bo usod u aedals. In Its Initial 

coaaants tho Copyright Coalition provided a roport on hoao audio taping 

royaltlos. Issued In January 1990 by the European Mechanical Rights Bureau. 

In addition, culture alnlsters froa the European Caaamlty have discussed 

rocoMendatloas f^ protoctlng perferaars' and producers' rights la their 

Morks. *• 

Although the caaantators «ho addressed the royalty luues did so 

frea differont perspectives, aost of those uho responded did feel that saae 

kind of coivensatlon mu Harraatod. They sla^ly did not agree on uhat that 

caapensatlon should be. 

4* Clart-Kaads and HaMMSsey, K Wnlrtmrs Haar Caavrjaht C—eemi. 
•inboard (Oac. 1. 1990) at M. A discussion of this aatertal can be found 
In the noct section. 
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n.  inoMTiaHN. oiscussios 

A. 

TlM EnrepMii Econoalc CoMlttlon (EEC) did not find tbi 1989 

Athwu agrMaMt rngardlng u SOB tadwologlcal (olutlm to bt • sufflclmt 

Mswr to tho 9MSt1o« of koM to protect tho holdors of cop/rights and 

MigMorlng rights fm digital hoao capylog- *' Othor tochneloglos, such u 

rocordablo aad oruablo coapact discs. Iocs on tko horizon, aod thoy noM fool 

that It Is nocossary to dovolop todmlcal systaas tdtlch covor thota upacts 

of digital rocordlng. 

AddltlOMlly, tho qMStloo of how U rawnoraU righttholdors 

raaalns mrotolvod. Iho EEC dots not boltovo that lovlos aro tho host 

solution for digital hoM copying, but rocognlzos tho nocasslty of paying for 

tho uso of protoctod norfcs. Accordingly, tho Coailsslon has concludod that 

tho host solution Is a tochnlcal systaa uhlch not only Halts copying, but 

also oaswros diroct payaaat by tho coniiwar for oach digital copy aada — for 

axaplo, a cradit card systaa. ^ 

Tho Intomatlonal Fodoratlon of tht Phonographic Industry hat said 

that It will contlMM to lobby ge»arnaants and govonaantal bodlas for 

ration for privato copying through a royalty on blank analog and 

digital tapos and/or rocordlng oqulpaant. '' 

49 Lottor froa CoMlsslonor Bangaunn, Vica Prtsldont, EEC, to Ian 
Thoaas, IFPI Sacrotarlat (Hovoibor 2, 1989) ['BangMann lattar*]. 

50 BangaaaiM lottor at 3. 

51 Id- 
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As part of tht AthMt agrMamt. th* Europaan hardvara Industry 

undartook to accapt any political daclslen about reyaltlai on blank DMT tapas 

and aqulpaant. Those signing tha pact fonnlly agraad to 'accapt tha 

princlpla of royaltlas and ... not opposa efforts by tiie recording Industry 

to secure legislation to Inplaaent such royalties.' By contrast, Japanese 

firas MBuld only acknoMlodge that the Issue Is liportant to recording 

Interests. They consented to 'explore the feulblllty of a technical 

•echanlsa or alternative systaa for private copying reauneratlon In future 

digital recording devices, although such a discussion Mould not constitute 

acceptance by the hardMre Industry of the principle of royalties.' ^ 

Tha effect of unauthorized hoaa taping on copyright proprietors has 

been discussed repeatedly during the lut decades. ^ At the heart of these 

discussions is the basic question of uhether or not an author should be 

coapensatad for the unauthorized taping of copyrighted prograas. Legislatures 

have debated uhether or not authors should be coa<>ensated for such copying^ 

and If so, «hat the proper reasmeratlon should be, uhether It should apply to 

both the software and the harduare, uhether It should take the foni of a 

royalty or a tax, and how the aanles generated should be allocated. 

52 S. Oupler, IIAT Accord Is Reached, but Questions Linger,' hin- 
baitd. 1. B7 (August S, 19M). 

53 OTA Report at 103-13S. 

$4   Olllanz, Tk. e^.,..,.tiBn for \^em  Tiolna and tha Principle of 
ll.tlon.1 Tr..t».it. Copyright (June. 1990) pp. 186-193. 
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MMt «f tiMM dltCMtloiu feoutd on Mialog duplication, and 

Mvmral co«itr1t> hivt ilroady doUniliMd tkat a royalty or tax should bt 

liposod for tho OMlog di^llcatlOM of broadcast or cablo progrsMlng or any 

s«Md rocardlng for coHwrclal or porsoaol uso. Sow conntrlos havo olthor 

alroady provldod for digital copylog la tfeolr ceaponsatloii SCIMMS or ara 

proposing to do so. 

• At of tagnst, IMl, at loatt sovantoon ceuntrlos had onactod 

loglslatlon to caivoBsato copyright OMMTS for unauthorlzod private copying 

of thoir tmrfcs. Thtso couatrlos Includo: Argontlna, Australia. Austria, tht 

Congo, tho Fodoral RaiMibllc of Sarmiy, Finland. Franco, Sabon, Hungary. 

Iceland, tho Mathorlands. Hormy. rortogal, Spain. Snodan, Turkay. and Zairo. 

•algarla Introducad a blank tapa lavy In ApHI 1991 apparently to facllltatt 

trada with thair ttastam trading partnart. Savaral otfcor countrlat Including 

BalglM, Danaark, and Italy, aro considering such legislation. " Recently 

the nectrontc Industries Association of Japan prtllMlnarlly approved plans 

for hoM taping royalties fer digital harduara. A royalty structure will 

reportedly be established la 199t. At that tlH Japan's copyright law will 

be awnded to reflect the new agrsswnt. ^ 

SS Sll App. I. InforaatloH for this chart caM frea the Raport by 
European Mechanical Rights Bureau (BIEM). Dlitrlhutlm. af *udli)/Vlil«o HUM 
TanlBO RoviUlei. January 1990; Survey by International Federation of the 
Phonographic Industry. 1990 Survey of Tarlffi for tha Public Perfofanct of 

er 1990: UIPO, Cflsydgbt, Sept. 1990 at Text 1-01: 3 
Convrlaht L«wi and Traatl.t of the yBr1.i. UWESCO. SupplflMnt 1979-1980; 3 
Coovrlflht l«« and TroitlM of tho Horld. UNESCO. SopplOMnt 1987-1988. 

S6   NcClure. Jananota Hardware Croup Suoportlno Ploltal RpvaltY. 
Billboard, (Sept. 14, 1991) at S. 
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HM cowitrlts that do add reyiltlu or tuns to oltkor tho softmro 

or hirdMro havo dovolopod difforont schaaat. A ravlaw of thota sekmmt 

rtvoal tkat taa« countrlas. Mich as Autrla, Franca, and Sttodon, placa tha 

royalty an tho Upn, and SOM, such as Norway and Spain, eo both tha tapat 

and tha aqulpnnt. As can bo oxpoctod, both tho awwit of tho royalty and 

tha distribution schoMS diffor. lot nost of tho countrlos idilcfa hava 

dovolopod royalty systaas raquira that a significant part of tha royaltlas 

foos to authors and ethor copyright proprlotors. Distribution facts vary 

according to tho foTMila a country choosos. '^ 

Host countrlas with a high lovol of Intolloctual proporty protoc- 

tlon havo roallzad that thoro Is consldorabla loss to logltlaata copyright 

ouaors uhon hoaa tapors copy mrks without ooapansating tho copyright 

proprietor, lut only a fow of thoso countrlos go boyoad national intarosts 

and aaka distributions to foroign authors. 

Coaponsatlon for hoaa or privata taping Is currontly a topic for 

discussion within tho Horld Intolloctual Proporty Organization. Tho sacond 

sosslon of tho Caaalttaa of Exports on a Posslblo Protocol to tha Bama 

Convontlon for tho Protoctlen of Litorary and Artistic Horfcs aat In Gaoova. 

on Fobmary 10. iggz. This Caaitttaa Is consldoring provisions on privata 

reproduction for personal use. Tha docwont prepared by tho Horld Intellec- 

tual Proporty Organization (VIPO) Indicated a concern that technology hat 

advanced to a stage whore tho issue should bo studied In a wider context. It 

notes the growing use of digital and optical reproduction techniques by 

57 SilApp. I. 
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Mus of Mhlch Morks can b« MSlly and pirfectly rtproductd. The proposed 

prevision for prIvaU rtproductlon, other thu serial digital reproduction, 

Mould be penilttad without penalsslon based on a payaant provided by a levy 

on the equlpaMit, the blank Mterlal. or both. 

The Protocol Mould thus reflect Mhat Is already provided in sow 

countries and is proposed In the b111. It Mould also ensure that all of the 

•InlH of the Berne Convention and the principle of national treatMnt Mould 

be applicable to the proposed provisions. 

Coapensatlon for hoae taping Is also being discussed awng aariiers 

of the Universal Copyright Convention and by various other groups represent- 

ing countries such u the European Econoalc Coailsslon (EEC). ^ While no 

ce^ensatlon systaa Is perfect, SOM International organizations are noH 

advocating haraoiilzatlon of such systaas, at least as far as establishing a 

•ethod to balance the Interests of the authors of Horks and users of those 

works so as to encourage continued creation of noM Mork as well as proaoting 

International unity and distribution. The European Coailsslon Mt In August 

IMl to discuss, laong other things, hannnlzatlon of copyright law In the 

European CoaMinlty. Aaong the topics of discussion was the value of works 

lost to piracy of both U.S. and E.C. aaterials. Proposals are lailnent for 

Increasing copyright protection and stlaulatlng coHerclal sales Mithin the 

58 Sit StatoMnt of Ralph OHn Before the SubcoMlttee on Coaunlca- 
tlons of the Senate CoHlttee en CoMerce, Science and Transportation, lOlst 
Congress. Second Session, June 13, 1990 at 31 for a discussion of the EEC 
position on coapensatlon for digital hOM copying. 
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E.C. '' Th* Europaui COHISSIM alrtwty hat bafort It two propouU. One 

Mould grant wrltan, pcrforMrs. and productrs tha right to authorlzt or 

forbid tha loaning or ranting out of works protactad by copyright. Tha 

sacond proposal would raquira adhaslon by all tha Naabar Statas bafora tha 

and of 1992 to tha Bama Convantlon for tha Protactlon of Litarary and 

Artistic Uorfcs as updatad by tha Act of Paris, and tha ROM Convantlon for 

tha Protactlon of ParfonNrs, Producars of Phonograas and Broadcasting 

Organizations. Tha Europaan Cowunlty has also statad that It will subalt a 

proposal to 'hanmilza tha national systaas of rtaunaratlon for privata 

copying of flln. vidao cassattas, racords. audio cassattas and coapact discs 

by wiy of a lavy on blank tapas by tha and of 1991.' ^ 

Concluding that digital tapa racordars would stlaulata boaa taping 

sinca tha tachnology would paralt ona to Hka parfact coplas aaslly, tha E.C. 

concludad In Its 1988 Craan Paper that urgant action wu naadad to protact 

copyright proprlators. " 

Ravlaw of tha systaas davalopad In othar countrlas for coapansatlng 

authors for hoaa taping should ba parsuasiva In dataralning that It Is tiaa 

for tha Unltad Statas Congmss to laglslata In this araa. 

59 Riddall, Euro CoMlsslan Ranorts 'Crait Uroancv* On Convrlohtt. 
Billboard, (Sapt. 14, 1991) at 80. 

60 CoHlsslon sats out copyright work prngri—, rillll flirlflT 
Ranortars. Ralaasa 672, Jan. 91, para. 9S,690 at 51,989. 

61 Coaalsslen of tha Europaan CoMunltlas. 6r—n Pioar on Copwloht 
and tha Chillanoa of TachnolBov-Usuai Raouirlqi iMirtUtl ftrTlnn Par*. 
3.91, p. 127 (Juna, 1988). 
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V. msanawm OF THE COPVUCMT OTFICC 

Tlw Audio HoM Itecordlng Act proposal roprtttntt « potmtUlly 

historic coipraalso Hong tiM rocording, wslc, lad tltctronlcs Industries 

Md aaong tho roprtsontitlvts of aulcal porforvtrs and consuMrs. Tho 

Copyright Offico It ploasod U net* tkat tkt bill appartntly brings undor Its 

•brtlli all affoctod Intmrosts. Tho loglslatlon will havo a pesltlvt lipact 

00 pretoctloo for Unltod States authors and copyright oMiors vorldiridt. Hany 

countrlos colloct reyaltlas on rocording •<|u1pMnt and Mdia, but distrlbutt 

tho royaltlts to thoir foroign authors only on tho basis of roclproclty. 

taarlcaa authors will now bo abit to clala thoir fair sharo abroad. 

Tho AHRA Includos sovoral Innovative foatums. Tho proposad 

allocation of royaltlos basod on fixod porcontagos Is now In tho Unltod 

States copyright law, but the syttea has precedents In foreign copyright 

laws. It Is co^Mi to allocate the coapulsory license fees aaong various 

groups, especially when different authors and copyright owners create the 

works of authorship. Sound recordings — the subject ntter of the AHRA— 

Involve two copyright owners In virtually every case. The coaposer of the 

•usic or Mtlc publisher owns the underlying auslc; the record coapany owns 

the separate copyright In the recorded sound. The contribution of perforaers 

to the creation of the recording Is also unique; their creativity warrants 

recognition through a share of royalties. 

Another Innovative feature Is liplaaentatlon of the SCNS. The 

proposal Incorporates an existing technical standard, but would be flexible 

enough to cover new standards as th«y are approved by the Secretary of 



106 

Coawrca. Tha bulc tlwnts of tlw tachalcal raqulraHiitt um rauonabla 

Md wrfcabla. Tka bill Khltytt both tha cartalnty of kaoMi ttaarfanls and 

tha flaxiblllty of accoaaodatlng futura davalopaantt. It Is not tadmology 

specific.- 

Tha proposal nacassarlly Includas tachnlcal daflnltlons ragarding 

tha aqulpawit and Mdia subjoct to tha royalty systaa and tha SCNS. Tha 

prallalnary analysts of tha Copyright Offico at this tiM Is that tha 

tachnlcal daflnltlons sra claar and proparly axcluda tha products not 

tntandad to ba cevarad. Farthar analysis aay laad to fina-tuning of tha 

daflnltlans, but M son no Hjor problaas noN. Ona alnor problaa addrassad 

by tha Sanata MS tha continuing parcaptlan that conputor softwara and audio- 

visual works Bight ba Includad uadar tha bill. Tha Sanata's nan daflnltlon 

'andlogrH* wu addad to address tha parcalvad aa61gu1ty. 

Tha evorall structuro of tho proposal saaas worfcabla. Tha 

provisions ara carefully drafted. Tha Copyright Office at this tlw «ou1d 

suggest only swll adjustaants regarding tlaa Halts set by the proposal, and 

slallar adjustaants regarding tha procedures related to filing Stateaents of 

Account, confidentiality procedures, and verification of tha stateaents. 

1. Effhetiv data. It .Is not clear uhathor the MM would apply te 

devices and aadla said before the effective daU. Ma suggest that the bill 

apply to praducts sold after tiie effective data (even If aanufactured or 

laported before the effective date) but net te sales prior to the effective 

data ef the taw. Thus we racoMand that tha bill aaka clear that the 4i day 

period (for reporting the aanufactura, l^ortatlen. and sales of recording 

oqulpaant or aodia) begins to ran froa the effective data ef the Taw, that 
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rtperting dots not apply to tho oqulpanit and tapt told before the effective 

date, but dots apply to nnufacturt, and laportation that occurs before the 

effective data Mken salts occur after the tfftctlve date. 

Z. TiM Mmtts tar Mn^t arbitrrtlon. SEC. 103Z rtgarding arbltra- 

tlea rtqulrts action by the Register of Copyrights within ten days of the 

receipt of cartain rtqutsts or rtportt. Tho ten day ptrlod w»t be reasonable 

Mhere the Raglttar ant stilly publish In the federal Realiter a docuaent 

alrtady prepared by the arbitral paati, u In paragraph (b)(3) of SEC. 1032. 

Mitrt the Register ant aaalyzt or suHarlze a docuaent. as In paragraph (c) 

of SEC. 1032, Uw tan day period aay not be sufficient. He recoaaend a 30 

day ptrlod to carry oat this task. 

3. tewfrt. mH MMl 1tf1—ll lir fUlllMl SEC. 1011 (c) r«|u1res 

the filing of quarterly StatMonts of Account and payaent of royalties. This 

proposal coatruts with the saal-aaaual filing of stateaents under the 

existing cable and satellite carrier licenses, sections 111 and 119 respec- 

tively, of the Copyright Act. Since the digital recording Industry Is In Its 

Infancy, at least Initially we recognize that aore frequent aonltoring Is 

necessary. He believe, however, that It would be adalnlstratively aore 

efficient to coablne the fourth quarter and annual Stataaent of Account, to 

total four rather than five separate filings per year. Although It can be 

handled adalnlstratlvely, we also recoaaend clarifying In the report the 

relationship between the quarterly and the annual stataaaats. for exaaple. 

whether In the course of reconciling the annual stataaent with earlier 

quarterly stateaents aaenrtail stateaents will be required for such earlier 

quarters. 
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4. ••Hftnftl— wKmem^rm. 1W» propotal Mtablltiwt a datillid 

vtrlflcatiM procadurt for MidUIng tha accuracy of tht ttatSMatt of 

Account. Pursuant tkoroto. tubtactlon (o) of Mctlon 1011 ra^ulrts tho 

Off lea to ostabllsh procaduros undor ukldi intaraatad cannrlght partlas My 

conduct audits of Mnufacturars and l^iertars at tkalr bustnass locations. 

TIM Copyright Offica daas nat ohjoct to tho proposad varlflcatlon. but u 

proscribing audit procaduras Is fraught with tha patantlal for cantravarsy, 

tha Offica Is hapaful that cansuiutlen «rith tha Intarastad partlas will laad 

to an agraaaant rathar than langthy Copyright Offica precoodlngs. Ms aro 

willing to proscrlbo procoduras and tha scapa af such audits, but, u this 

procadura Is a first for tho Copyright Offico, wo will axpact to consult with 

Intorostod aanufacturlng and copyright partlas, and ara sanqulna abaut tha 

prospoct of nonadvorsarlal procaadlngs. 

Undar sabsactlon 1011(g). tha Raglstar of Capyrlghts antartalns 

challangas to tho Indopondanca of cortlflad public accountants usod by tha 

partlas in tha varlflcatlan procaadlng. Mith raspact to tho Manlng of 

'Indapandanca' as wall as tha Manlng of 'gonorally accoptod auditing 

standards' callad far In sactlon 1011(c)(3), tho Copyright Offica latonds to 

apply tho auditing standard of tho «Mr1can InstUuU of Cortlflod Public 

Accountants. If any othor standard Is Intandad to ba usad. parhaps rafar- 

ancas tharato shauld ba contalnod In tho loglslatlvo roport. 

5. CarfldtiaHtw. Soctloo lOn(h) prohibits public dlsclosur* of 

guartorly and annual Statawnts of Account and Infotnatlon ganaratad during 

varlflcatlon audits by croating a prasvptlon that such InforHtlon is 

confidential trada sacrat Inferwtlon within tha Manlng of 10 U.S.C. ilNS. 
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TlM Offlct tiku tin pesttlM that properly prswlgatwl rtguUtlont for 

nlntalnlng sacur* flits and adharanca tharato will ba tafflclant ta Intulata 

Office staff frea tha saiKtIaas af sactlaa 190S. Tha ragulatlans ara te 

laclada prtscrlMiig pracaduras far per«1tt1ag latarastad parttas to obtain In 

canfldaaca accass ta Stataaant of Account and varlflcatlon laferaatlon. Tha 

Offica aparatas wider tka assMaptlen that sactlee 1011(h)(2) and (3) Mould 

not per«1t Mklag copies of ceefldeatlal Inferaatlon available ta tha 

prescribed parties except In specified ciraastaaces. such as In lltlgatlen. 

The greater the naber of copies the Office nkes the greater the possibility 

of ceayroailslng caafldentlallty. 

S. A1term»t1»e wi— d«tM. Section 10n(c)(3) pemts the nnufac- 

turer or Importer to elect to file either on a calendar year ar fiscal year 

basis. Such alternative filing dates are acceptable to the Copyright Offica 

if elections are relatively panwnant, that is. If a aanufacturar ar inportar 

tionid only change his or her filing basis in cases of business necessity. 

7. levaltv credits fUr returaa. Section 1012(c) alloMS aanufacturers 

and lepertars to deduct 'the aaount of aay royalty payaants already Made on 

digital audio recording devices or aadia' that ara 'returned to the Mmifac- 

tnrer or iaporter as unsold or defective aerchandisa' or 'exported by the 

•anafacturar or iaperter or a related person.' The policy of allowing 

returned aerchandlsa as a credit against royalties unliaited In tiea 

coaplicatas the calcalatiae ef royalties. The Copyright Office racaswands an 

aaandnant te establish a reaseeabla tlaa Itait, such as tm years, for taking 

credits. 
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a.    •»iit«iiin. rf c-.>Hi*t offif f c««THtf nnnItT TritaMl 

SactiM 1013 direct! ttm Ragltttr to tabirit to tht CRT 'tucli InferMtlon as 

tlM Trlbatal tbtll raqairt to ptrfeni Us function undar this chaptar.' IN 

tha cata af tka cabia llcansa, tka Off lea aad tka CUT hava davalopad a 

Marking ralatlontblp that Invelvas tlia sotaltslon of aonthly raports. Tha 

Copyright Offica rirn—aa<i adaptlan af tka tiH practica for this nan 

llcansa. Ma laiOMaiid that tha last santaaca of sactlon 1013 ba saaaJad to 

raad as follam: Tha Haglstar shall sahalt to tha Copyright Royalty 

Trlbaaal, an a Monthly basis, a financial stataaant raportlng tha laowit of 

royaltlas avallabia for distribution.' 

•. Mitrihrtlaa nf mwltlna ifcian* a dtinnto. Sactlon leiS(b) 

raqalras tha CRT te naka a datar«1nat1an «hathar or not i controvarsy axists 

concaming distribution of rayaltlas trithin 30 days aftar tha closa of tha 

clalnlng parlod. Tha Copyright Offica raco—nds an additional 30 day tina 

parlod to provlda for a total af 60 days. As draftad tha languaga saaas ta 

ra^ulra tha CRT to naka Its dataralnatlan In a nara 30 days, ahlch Includas 

tha nacassary netica In tha Fadaril Raolitar. a public coMant parlod. and 

avaluatlan by tha CRT. Both datar«1n1ng that thara Is no controvarsy and 

authorizing distribution within a 30 day parlod also prasants problnas for 

tha Copyright Offica sinca m ara raqulrad to prapara raports ralating to 

distribution of tha royaltlas. 

It. •—1»1— tmd ace—at«. Tha Copyright Offica raqoasts tha 

spaclfic statutory or ragulatery authority to closa out royalty paynant 

accounts aftar a rfasonabia parlod, such is throa to four yaars. Undar tha 

cabia llcansa, tha Offica has nalntalnad saparata accounts for aach calandar 
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yMr tinea IfTB. cvtii though toM accounts contain only a foM dollars. It 

Muld bt Mrt tfflclMt to roll tho accounts ovor into another year rathtr 

than Mintain soparata accounts Indoflnltoly. 

OOCUSIOi 

Tht Copyright Offico fully oadersos tho princtplos of tho proposod 

loglslatlon. Ho coHond tho parties for tholr all-oAcoopasstng coaproalso 

and nco—inil swift favorable action by Congress. The proposal seoas sound, 

fair, and wrfcable. All croatlvo and proprietary Interests are acco—odatod 

by tho coi^roatso. CoasuMrs ulll baMfIt both froa tho diversity of 

creative werfcs and frea nou recording technologies. The record coapanles 

will sail aore products. The public will have aore ausic to enjoy. Everyone 

seeat to benefit. At lut, the Aaerlcan creators will share the profits froa 

this wonderful technology, not Just the equlpaant aanufacturers. 
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Mr. HUGHES. Before I go to questions, the Chair would recognize 
the distinguished gentleman from Michigan, chairman of the Gov- 
ernment Operations Committee. 

The gentleman from Michigan. 
Mr. CoNYERS. Thank you very much. Chairman Hughes. I want 

to commend you for the craftsmanship that has led us to a com- 
promise. After over a decade on this committee as a supporter of 
our American music and the jazz music, which is a unique Amer- 
ican creation in particular, I am very happy about this, because we 
worked out, as has been already said well here, an agreement be- 
tween songwriters, copyright owners, the manufacturers, the art- 
ists, and then, of course, most of all the consumers. 

So I am very happy to have this opportunity to weigh in with you 
on the Audio Home Recording Act. I think it is an excellent resolu- 
tion of a very longstanding tmd sticky problem. 

I ask unanimous consent that my statement be included in the 
record at this point. 

Mr. HUGHES. Without objection, it will be so ordered. 
Mr. CoNYERS. I yield back the balance of my time. Thank you 

very much. 
Mr. HUGHES. Thank you. 
[The prepared statement of Mr. Conyers follows:] 
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STATEMENT ON 

H.R. 3204. THE AUDIO HOME RECORDING ACT 

BY 

HONORABLE JOHN CONYERS, JR. 

Fabniwy 19, 1M2 

Mr. Chairman, thia la a rara day.  Wa hava bafora 

ua a piaea of iagialalion. H.R. 3204. tha Audio Homa 

Raoording Ad, Vkhlch aH of tha affadad groupa auppoit, 

iwhich vM Indlaputably banaftt ttia Amarlean public, and 

which raaotvaa a oontravaiay ttiat haa aplK tha muaie 

Induatry, tha oonaumar alactronica induatry, and 

oonaumar groupa for mora than a dacada.   I aay, thia la 

a rara day bacauaa - unfortunataiy - Congraaa ao 

infraquandy haa tha opportunity to anact conaanaua 

aohittona to complax and longatandlng prolilama of auch 

bnportaitca to aH conoamad. 

H.R. 3204 la comprahanaiva in ita approach and 

oontaina banallta for aach of tha groupa conoamad about 

digital audio tachitology and homa taping. 



116 

2 

• SongwritM* and copyright owner* will b* 

compensated for digital iiofna copying of their 

works through a system of modest royalty 

paymento and will be protected against multi- 

generational digital copying l>y SCMS 

technology. 

e      Consumers will be freed from the possibility of 

legal liability for home audio taping for private, 

non-commercial use, whether In digital or 

analog formate. 

• Manufacturers, also freed from the legal 

uncertainty surrounding digital audio 

technology in the U.S., will t)e able to bring 

exciting new producto into the American 

maricet. 

Moreover, passage of this delicately crafted 

compromise should cement U.S. leadership in the 
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bitamaticNial pral>cBoo of inMiaclual proparty rights, a 

•ubj>ct of graat con—quiKO not only to writars and 

copyright holdars, but also to our trad* negotiators. 

Musle - and ottiar Intsllactual property ralatad 

Industiiss - ars vttaliy Important to our aconomy and 

afford ua a aulMtanlial favorabia iMlanca of trada.  That, 

obviously, maans Amarican fobs. 

I would Ilka to command tha Chairman of tha 

Subcommlttaa, Mr. Hughaa, and \h» Chairman of tfia full 

Commlttaa, Mr. Brooks, for Introducing this bill.   As a 

kNigstanding supporter of ttw music industry, wtw haa 

had frianda on all aidaa of ttw Iwma taping issue over 

ttie past years, i am proud to (M a co-sponsor of this 

landmark legisiatkMi.   Paasage of H.R. 3204 will help 

assure the vitality and variety of American music to the 

benefit of music lovers everywhere. 
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Mr. HUGHES. Mr. Oman, Professor Litman—who will testify, as 
you know, on the next panel—raises questions about the negotia- 
tion process through which this legislation was developed. Do you 
have any views about the process of incorporating a privately nego- 
tiated agreement into legislative form? 

Mr. OMAN. This subcommittee in the past has relied on that pro- 
cedure very successfully. I am thinking primarily of the jukebox ne- 
gotiations. It is a way of getting parties to sit down and work out 
their problems. And, if they come up with a solution that is not in 
the public interest, they will certainly find out in short order. And 
that is the purpose of your hearing today, to find out whether that 
a^eement is in the public interest, and I think your conclusions 
will be the same as mine, at least I hope they are, that it does 
serve the public interest. 

Mr. HUGHES. In your view, would it be useful to secure inter- 
national agreements with respect to the SCMS system, the royalty 
provisions or other aspects of the proposed legislation? 

Mr. OMAN. In terms of seeking a formal international agreement, 
it is always difficult to both negotiate a treaty and then have coim- 
tries adhere to it. It is my view that with the international stand- 
ard that has been developed by the major manufacturers and the 
major creative interests, that standard will become the worldwide 
standard perforce, just as a result of their economic power. And it 
is my unaerstanding that the manufacturers will not manufacture 
machines without the SCMS technology for countries that don't 
have SCMS laws. With that being the case, it is unlikely that pock- 
ets of rampant home taping will develop in the digital fx)rmat with- 
out some international standard. So I think the system is going to 
work well without a formal treaty. 

Of course, the Berne Convention already has a great impact on 
the situation in that it protects the rights of composers, and even 
in those countries that don't have specific SCMS legislation, there 
are certain protections built in under the Berne Convention. 

Mr. HUGHES. Are you concerned at all about the detailed and 
technical nature of the legislation? If we were to follow the ap- 
proach of this particular bill, is the copyright code going to look 
more and more like the Encyclopedia Britannica as new tech- 
nologies evolve? 

Mr. OMAN. This is an unusual circumstance in which technology 
really is the key to the solution, and without a detailed exposition 
of the agreement in technical language, it would have been difficult 
to get agreement on broad general terms. And, though I do prefer 
legislation that is more general in nature, under the circumstances 
I think it was essential that we do permit that type of specificity 
in this case. 

Mr. HUGHES. The legislation provides fairly broad powers for the 
Secretary of Commerce to make some changes in the basic fabric 
of the law. Some critics have suggested that the Congress is pretty 
much giving away the store. What is your view on that score? 

Mr. OMAN. YOU have established the broad parameters. There 
can be technical variations within those broad parameters. If it ap- 
pears that 10 years down the road the standards that are later de- 
veloped because of new breaking technology do not comport witii 
those broad parameters, you can jump bacK into the fray. But it is 
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my expectation that the bill as drafted provides the essential guide- 
lines mat the Secretary of Commerce can use in applying technical 
standards. 

Mr. HUGHES. You outline in your full statement about 10 mostly 
administrative changes that the Copyright Office would recommend 
in the bill. Are there any of those that you want to particularly 
touch upon in your oral statement? 

Mr. OMAN. Let me ask Ms. Schrader to comment on that point. 
She mav have some additional views. 

Ms. SCHRADER. Of course, a number of the items that we brought 
to the attention of the subcommittee have been considered in the 
other body and certain adjustments have been made in the Senate 
bill as amended. But I would especially bring to your attention our 
point No. 3, that we don't see a need to have four quarterly state- 
ments and then an annual statement filed every vear. Also, point 
No. 1, that the bill should be clarified to make clear just exactly 
the effective date in terms of material that has been distributed be- 
fore the bill comes into law. Again, that adjustment has been made 
in the Senate bill as amended. 

We would also particularly ask you to consider point No. 10, to 
give the Copyright Office the authority to, in effect, have revolving 
nuid accounts as the royalties come in. 

Mr. HUGHES. Thank you. Dr. Lebow will testify on the second 
panel, and as I went through his testimony, he makes a very inter- 
esting observation about his interpretation of the bill's definition of 
digital audio interface device and digital audio recording device and 
digital audio recording medium when he suggests that they are 
overly loose, overly broad and possibly will inhibit the development 
of new technologies which are bound to occur. 

Do you have a view on that, Mr. Oman? 
Mr. OMAN. It is a problem that I have heard discussed in the 

past, and there was, I think, a legitimate concern that it might be 
overbroad in terms of its sweep. It could bring in computer pro- 
grams and the like. 

I think the Senate addressed the problem by defining wnth great- 
er precision, perhaps, what it is we are talkmg about here, and I 
think the term they came up with was audiogrram and that seemed 
to solve the technical problems of overbreadth. That may be a solu- 
tion you might want to pursue. 

Mr. HUGHES. Has your shop looked at that question in particu- 
larity? 

Mr. OMAN. We have looked at it and we do think that it solves 
the problem without creating problems in other areas. 

Mr. HUGHES. One of the criticisms that I have heard is that it 
is not fair to impose a penalty across the board when consumers 
will not make any home tapes. What is your response to those 
making that criticism? 

Mr. OMAN. Generally, the technology is for the serious audio- 
phile, and I think studies have suggested that an extremely high 
percentage of those who buy the machines intend to tape copy- 
rioted works on the machines. That is what is so attractive. For 
those few who do not tape copyrighted materials, I suppose there 
is some small injustice. But I think by and large they will be in 
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such a miniscule minority that that unfairness will have to be ac- 
commodated. 

Of course, in terms of the royalty on the blank tapes, there is no 
obligation to buy blank tapes with the royalty imposed, unless you 
intend to use the blank tapes to record, which is generally copy- 
rioted materials. So, even though there is some small element of 
unfairness, I think by and large it is not an unfair burden on the 
recording public. 

Mr. HUGHES. And I would presume that the overriding public 
good is served by bringing this technology to the marketplace. 

Mr. OMAN. It will allow the technology to prosper. It will allow 
for the consumer to have a much wider choice in terms of materials 
available. And I think ultimately it will spread this technology 
throughout the country, and not just have it be the high line lux- 
ury item that it is today. 

Mr. HUGHES. Well, thank you very much. 
The gentleman from California. 
Mr. MooRHEAD. Thank you, Mr. Chairman. 
I think we take for granted that any kind of copying of copy- 

righted work without permission is a violation of the copyright law. 
At the same time, Americans pretty well take it for granted they 
have the ri^t to copy anything in their own homes. This is an area 
of the law Uiat is unclear. 

Would it be in the public interest to clear this up, say that home 
taping for noncommercial purposes is not a copyright violation? 

Mr. OMAN. Well, in many ways that is what you are doing in this 
legislation, Mr. Moorhead. You are for the first time making clear 
that home taping in the digital format is not a violation of fair use 
because the rovalty that is paid on the blank tapes and on the ma- 
chines covers tne interest of the creators. 

I do think that the balance that has been struck is a good one, 
and it is ultimately fair to all parties. And I think that a fair- 
minded consumer will recognize that the small price that has to be 
paid is worth the price in terms of the prospering of tiie technology 
and the availability of new materials. 

Mr. MOORHEAD. Could you give us some idea of the thinking that 
went to involve the disparity in royalty payments with the record 
industry receiving two-thirds of the funds and the songwriters and 
music publishers providing the other one-third? 

Mr. OMAN. I suppose the negotiations that led to that split were 
based on some recognition of the amount of investment and the 
amount of effort that goes into the various aspects of the promotion 
of music. You have experts in ^at field in following panels, and I 
would respectfully request that they attempt an answer to that 
question based on their years of experience and years of tough ne- 
gotiations at the bargaining table. 

Mr. MOORHEAD. Can you give us some idea of what the cost to 
the Federal Government will be in implementing this legislation? 

Mr. OMAN. The bill as drafted allows for administration in the 
U.S. Copyright Office and the cost of that administration will be 
borne by funds from the royalty pool. So, even though we have re- 
quested in the 1983 budget cycle three additional positions to ad- 
minister this law, the cost of those positions will be borne by the 
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users of the system. So it won't cost the American taxpayers any 
money directly. 

Mr. MOORHEAD. This bill provides the formula for handling home 
taping of music only. Could the same formula be used for home 
taping and home copying generally of other material? 

Mr. OMAN. What you have determined in drafting the legislation 
as you have, limited to the digital technology, is that in the normal 
analog field the likelihood of a copy made at home displacing a sale 
is much less likely than in the digital format where you have a per- 
fect copy made. And, under those circumstances this distinction is 
a logical one and one I think that will be borne out in experience. 

when someone has the money to buy expensive DAT machines 
and buy the expensive blank tapes, one has disposable income that 
could lie used to buy the tapes prerecorded. The fact that many of 
the people who use the analog technolo^, the teenagers with lim- 
ited income who don't seek the high quality in their analog copies, 
generally aren't the ones with the disposable income that can buy 
uie prerecorded tapes. So it is not displacing a sale in many cases. 
And that is the determination I think you nave made in drafting 
the bill and limiting it to the digital technology, because it is in 
that medium that the studies show that taping at home displaces 
sales. 

Mr. MooRHEAD. The chairman alluded to one other situation, the 
fact that the bill is so long, 57 pages long, and a tremendous 
amount of the details deals with the auditing of the books. I won- 
der as far as litigation is concerned whether that tremendous detail 
will alleviate potential legal battles in court or will it be something 
that causes more of them as people argue over more and more 
terms and find more areas in which they can? 

Mr. OMAN. In this particular case, since the solution is so rooted 
in technoli^, I think the detail will eliminate confusion down the 
road and will make lawsuits less likely. 

Mr. MooRHEAD. Well, I know what an important role you have 
played in all of this, Mr. Oman, and we appreciate vour action and 
your activity in bringing the parties together. This has been a very 
difficult issue to solve and I know it is necessary that someone who 
is well aware of all of the people involved and all of the issues in- 
volved to get into it as you have. So I think that you deserve a 
great deal of the credit for bringing this legislation before us. 

Mr. OMAN. Well, you are kind to suggest it, Mr. Moorhead. But, 
if the truth be known, we were very much on the sidelines and it 
was the parties themselves who really have put it together, and 
they serve all the credit. 

Mr. MOORHEAD. YOU are modest, anyway. 
Mr. HUGHES. I thank the gentleman. 
I have just one additional question. The SCMS copying prohibi- 

tion reaches material not protected by copyright. That seems to be 
so because all materials which are not electronically encoded as 
noncopyright materials are considered to be copyrighted. 

My question is, there seems to be no provision for changing the 
treatment of material once copyright expires. In other words, for 
purposes of serial copying, material having copyright-protected en- 
coding would not use that encoding. Am I correct in that assump- 
tion? And does that give you any concern? 
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Mr. OMAN. It was a concern that we had, and it is still a concern. 
We had concluded, however, what the expected life of a recording 
was, even though the expected life in the digital format is greater 
than in the analog format, it still is limited by the physical prop- 
erties of the media, and that a prerecorded tape that is issued with 
the encoding on it today cannot be expected to physically last for 
the duration of copyright. In the life of the author plus 50 years, 
new recordings will be made, and if the work is in the public do- 
main, it could conceivably be made without the encoding on it or 
it could still require the encoding because the sound recording itself 
is protected under copyright. 

I think in the long nin you will find that the duration of copy- 
right mitigates any unfairness that might creep in with the coding 
not being erased at a certain time in the life of the music, and I 
do think that it is in many ways a theoretical problem rather than 
a practical problem. 

Mr. HUGHES. Thank you. I have no further questions. I just want 
to thank you for your help once again and tell you that I have 
known and I am sure we have known on the subcommittee for a 
long time that your office enjoys a terrific reputation in this coun- 
try, but I am happy to say that I observed firsthand just how high- 
ly regarded our own Copyright Office is in the international com- 
mimity. My recent visit to the World Intellectual Property Organi- 
zation, where I was privileged to speak this past Mondav, was very 
instructive in that regard. And I just want to congratulate you on 
your professionalism over the years and thank you and Eric 
Schwartz in particular, and your staff for the splendid job they did 
in making my own visit to Geneva and with some of the organiza- 
tions in France so productive. Thank you. 

Mr. OMAN. Thank you very much, Mr. Chairman. 
Mr. HUGHES. I would like to introduce our first panel of wit- 

nesses this morninjg representing the recording^ and electronics in- 
dustries. I would like to commend you for your important work and 
for the compromises that each of your organizations made in order 
to reach an accord that will assure the protection of copyrights and 
provide consumers with new and important products. 

First, I would like to welcome Mr. Barry Manilow, a renowned 
performer and songwriter, whose credits include some of our most 
cherished American musical classics. I think we will have a chance 
in just a few minutes to hear Mr. Manilow's music on the digital 
compact cassette player. We're just delighted to have you with us 
today, Mr. Manilow. 

Second, I would like to welcome Mr. Stanson G. Nimiroski, the 
vice president and manager of the Sony Music Entertainment man- 
ufacturing plant in Pitman, NJ, which is in my congressional dis- 
trict Were very proud to have them as corporate citizens in 
Gloucester County. 

Third, Mr. Joseph Smith, president and chief executive officer of 
Capitol-EMI Music, Inc. Testifying also is John Roach, the presi- 
dent and chairman of the board and chief executive officer of Tandy 
Corp., and Mr. George David Weiss, also a highly acclaimed song- 
writer and president of the Songwriters Guild of America. Mr. Gary 
Sherman, an attorney with Arnold & Porter, is accompanying the 
witnesses today. 
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We are delighted to have each of you with us. We have your full 
statements which, without objection, will be made part of the 
record, and you may proceed as you see fit. Why dont we begin 
with you, Mr. Manilow. We welcome you today. 
STATEMENT OF BARRY MANnX)W, RECORDER AND SONGWRITER. 

HOLLYWOOD, CA 
Mr. MANILOW. Thank you, Mr. Chairman. Thanks for the oppor- 

tunity to testify in support of H.R. 3204, the Audio Home Record- 
ing Act. 

I am Barry Manilow, and I come before you today as a BMI song- 
writer, as a musician, recording artist, music publisher, and 
consumer. But I also represent thousands of others in the music in- 
dustry. 

This legislation is of paramount importance to the music commu- 
nity and to consumers. It will provide compensation to the creators, 
producers and performers of music when copies of our work are 
made at home by private citizens. It will give consumers access to 
the most innovative and exciting new digital audio technologies 
that the market has to offer. But more than that, it will protect 
consumers from copyright infringement lawsuits whenever they 
copy music at home for tneir personal use. 

Finally, it will continue the great tradition of America's copyright 
law which fosters the creative spirit by preserving incentives for 
songwriters, musicians, performers and record companies to 
produce music. By ensuring a fair return on our investment of time 
and talent. Congress will guarantee that America's music commu- 
nity will continue to be the world leader in the production of re- 
corded music. 

You know, I've been very lucky. I'm proud of my achievements 
and I am proud of my music. But I'm not just here on behalf of 
myself today. I am here on behalf of thousands and thousands of 
struggling American songwriters, musicians and performers and 
generations of talent to come. I am also here on behalf of the peo- 
ple who the public never hears about—publishers, recording engi- 
neers, producers, background vocalists and musicians, A&R execu- 
tives, promoters, marketers, distributors, and, of course, the record 
retailer. These are just some of the people who help bring music 
to the public. So, you see, it's for all these individuals that I appear 
before you today to get support for this important legislation. 

You know, songwriters, performers and musicians earn their 
money pennies at a time. It's a struggle to make ends meet getting 
paid like that. For every record sold, one only earns a few pennies. 
Only a few of the biggest super stars get paid up front. Most of us 
only get paid when a record sells. If you're lucky enough to get a 
hit, its great news. It means that people like our son^. But the 
bad news is that it's primarily the hits that get copied; it's the hits 
that get taped. Of course, I would rather nave a hit, but when 
someone makes a copy of our work instead of buying it, it is just 
not fair. Home copying threatens our livelihood. 

This threat is greater today than ever before because of digital 
technology. Digital technology is great, it's fantastic. Because of 
digital technology, music sounds extraordinary. As a producer and 
as an artist, no one appreciates the advance of new technologies 
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more than I do. It has been very exciting to work with digital re- 
cording in the studio. But now anybody can make a perfect copy 
of our work at home. With digital technology, the lOOtii copy is as 
perfect as the first If perfect copies can be made for only the cost 
of a blank tape, why purchase the original? Why pay for a 
prerecorded cassette or compact disk when you could get a digital 
copy from a friend that is as perfect as the original, or when you 
can tape perfect copies off the radio? So, you see, it's not pleasant 
for me to read about blank tape sales. 

That is why I'm here today on behalf of this legislation. This leg- 
islation can only bring positive benefits to us all. By providing roy- 
alties on blank tape, this legislation will effectively remove the 
fears associated with digital recording technologies and permit 
songwriters, musicians and performers to join hands with consum- 
ers to embrace these fantastic new products. 

Also, this bill provides for a limitation on the ability to make dig- 
ital copies of digital copies by requiring that all nonprofessional 
models of such equipment incorporate the Serial Copy Management 
System, the SCMS. This way consumers will gain access to exciting 
new technologies free from the legal hassles of the past. 

We musicians want the best possible equipment available to de- 
liver our music. The higher the quality of the equipment, the better 
our music sounds. No one in Uie music community has enjoyed 
being labeled as antitechnology just because we're concerned about 
the need to protect our rights, our copyrights. We have always 
wanted our fans to hear what we create in a setting as close to stu- 
dio perfect as possible. 

But so far the consumer has been denied access to this great new 
technology because of the legal climate surrounding the introduc- 
tion of DAT and other products. This bill changes the landscape, 
permitting manufacturers of new digital audio recorders to bring 
their promicts to market without fear of lawsuits and the problems 
of the past. As it should be, the market will dictate the success or 
failure of these technologies. I am very excited about all the possi- 
bilities that await us. The only dilemma will be for the consumer 
to decide among all these great new toys available, and that's the 
way it should be. 

'This legislation will preserve the incentives for American song- 
writers, musicians, performers and record companies to continue to 
create music, maintaining our preeminence in the world market. 

H.R. 3204 protects millions of livelihoods. It provides the finan- 
cial nourishment necessary to produce the quality and diversity of 
music we are accustomed to enjoying. Without this bill, the music 
industry will be on a downhill spiral. Without the protection of this 
legislation, the music community will lose so much revenue be- 
cause of home copying that we might never be able to recover. 
There will be fewer dollars to invest in new talent. We could lose 
a whole generation of young songwriters, musicians and performers 
solely from the lack of adequate protection of their copjrrights. 
Record companies would be less willing and much less able to take 
chances on new talent. Songwriters couldn't make a living. Less 
popular genres of music, sucn as jazz, folk or classical, could dis- 
appear. 
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Mr. Chairman, you have taken the opportunity and provided the 
leadership necessary to prevent this dismal future by introducing 
H.R 3204. Please now take the final step by enacting this measure 
as soon as possible so that American music, in all its richness and 
diversity, will be around for generations to come. 

Mr. HUGHES. Thank you verv much, Mr. Manilow. 
[The prepared statement of Mr. Manilow follows:] \ 

PREPARED STATEMENT OF BARBY MANILOW, RECORDER AND SONGWRITER, 
HOLLYWOOD, CA 

Mr. Chairman, manbars of tha lubcomaittea, my naaa la Barry 

Manilow.  I want to thank you for tha opportunity to ba hara 

today to taatlfy In lupport of H.R. 3204, tha Audio Hoaa 

Racording Act of 1991.  I coma bafora tha aubcomalttaa today aa a 

BNI aongwrltar, but I am alao a aualclan, racording artlet, mualc 

publlahar and conaumar.  I am alao hara today to rapraaant 

thouaanda of othara In tha mualc Induatry. 

In tha tiaa I'va baan allottad, I would Ilka to straaa threa 

raaaona why thla laglalatlon la of paramount Importanca to tha 

mualc coouunlty and to conaumara.  Flrat, thlt bill provldea ^'^ 

companaatlon to tha craatora, producara and parformara of music 

for tha homa copying of our worka. 

Sacond, It will provlda conaumara with accass to tha most 

Innovatlva and axcltlng naw digital audio tachnologlaa that tha 

aarkat has to offar;  In addition, tha bill protects consumers 

from copyright infringement lawsuits for homa copying of mualc 

for their peraonal uaa. 

66-469 - 93 - 5 
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rinally, it will eentlnu* tha 9raat tradition of Aaarlea's 

eepyright law in foataring tha oraatlva apirlt by praaarving 

inoantivaa for aongwritara, Buaiolana, parformar* and raoord 

eoapaniaa to produoa mala. By anaurlng a fair ratum oa our 

lavaataant of tiaa and talaat, Congraaa will guarantaa that 

toarlea'a male coaaualty will eontlnua to ba tba world laadar in 

tha production of raeordad auaic. 

Lat •• ratura to ay firat point aa to why eoBpanaatiea to 

oraatora and producara of auaio la ao iaportant, by giving you a 

littla inalght into thla oraay buainaaa of auaic.  Llka any othar 

profaaaion, it takaa a graat daal of work to achiava any dagraa 

of aueeaaa.  Mot to aantion a whola lot of luck.  I'va baan vary 

fortunata in ay caraar. X'a proud of ay achiavaaanta and ay 

auaic.  But I'a net hara on bahalf of ayaalf.  I'va aada it.  My 

caraar atartad ovar twanty yaara ago, at a tiaa iritan tachnology 

only praaantad naw horixona, not faara.  I'd llka to apaak to you 

on bahalf of tha thouaaada and thouaanda of Aaarlcan aongwritars, 

aualciana and parforaara who ara atruggling right now and who aay 

or aay not aaka it;  and avan aora laportantly, for tha naxt 

ganaration of talant who will atart with tha aaaa baaic gifta I 

did and who auat hava tha aaaa opportunitlaa. 
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As you probably know, sueeaii In th« BUSIC busiaasa la a 

rarity.  For avary aongwxitar or parforaar that you can Idantlfy 

-- thara ara hundrada of naaaa that you'll navar haar;  hundrada 

of paopla who will navar achlava any da^raa of financial auocaaa 

aa a aengwrltar or parforaar.  In addition, thara ara aany othar 

paopla who contrlbuta to an artlat'a afforta who will navar gain 

tha attantion of tha public — othar aongwrltara, publlahara, 

raoordlng anflnaara, aaatarlng anglnaara, producara, background 

voeallata and aualclana, A t R axacutlvaa, proaotara, aarkatart, 

dlatrlbutora and, of couraa, tha raoord ratallar — thaaa ara 

juat aoaa of tha paopla who halp bring auaio to tha public.  It 

la for thaaa facalaaa and naaalaaa Indlvlduala that I appaar 

bafora you today to aupport thla laportant laglalatlon. 

Aa aongwrltara, parforaara, and aualclana wa aam our aonay 

pannlaa at a tlaa. v% want our fana to anjoy our aualc, yaa, but 

wa alao want to ba paid for our work. Whan you'ra atruggllng to 

•aka anda aaat, avary llttla bit halpa.  For avairy raeord wa 

aall, wa aam aoaa aonay — a faw canta. Thaaa pannlaa add up to 

b« our aalary.  Only a faw of tha blggaat auparatara gat paid up 

front.  Meat of ua only gat paid whan a raoord aalla.  If wa ara 

lucky anough to gat a hit. It'a gcaat nawa ~ that paopla Ilka 

our aoaga. 
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Th« bad naws Is that It's tha •hits* that gat tapad.  Don't 

gat aa wrong.  I'd rathax ha^a a hit, but whan aoaaona aakaa a 

copy of our work Inataad of buying It, thla takaa aonay out of 

our poekata and braad off our tablas.  Hoaa copying thraatana our 

vary llvallhood. 

•••or bafora haa thla thraat baan graatar than today, aa wa 

antar an aga of digital taohnology. Tha Irony la that, aa a 

produear and an artlat, no ona appraclataa tha advanco of naw 

tachnologlaa aora than I.  It has baan raally axeltlng to work 

with digital racordlng In tha atudlo. 

Howavar, tha advant of naw digital audio racordlng davicas 

for eonsuaar usa, such as DAT. Digital Coapact Cassatta (DCC), 

raeordabla CO, and Klnl-Dlac (NO), has a dlffarant aaanlng for 

aa. OAT, for Instanoa, paralta consuaars to aaka parfact coplaa 

for aany ganaratlons. With digital tachnology, tha 100th copy la 

as parfact aa tha first.  If parfact coplaa can ba aada for only 

tha cost of a blank tapa, why purchasa an original? Nhy pay for 

a praraeordad cassatta or coapact disc whan you could gat a 

digital copy froa a frland that Is as parfact as tha original? 
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Zt Is not • plaaaant •x«rcia«, Mr. Chalraan, to raad about 

blank tapa aalaa. That la why I aa so plaasad to b« hsra today 

on bahalf of this laqlslatlon.  la ay vlaw, it brings only 

posltiva banaflts to us all.  Ilila Isflslatlon will effaotlvaly 

raaova tba (aara aaaooiatad with digital racordlng tacbnologlas 

and parait songwritara, mialoiana and parforaara to join handa 

with eonauaars in aabracing thasa nsw products.  In addition to 

royaltiaa, this bill providaa for a liaitation on tha ability to 

aaka digital oopiaa of digital oopias through a raqulraaant that 

all nonprofoasional aodala of aueh aquipaant iaeorporata tha 

•Sarial Copy Nanagaaant Syataa- CSCNS*). 

Thia laads to ay saeond point, that eonauaars will gain 

aceass to osciting naw taohnologias, frsa froa tha lagal 

•ntanglaaant of tha past.  I want to addrass this point, first as 

an artist, than on tha part of tha conauaar. 

First, Busiclana want tba bast possibla aquipaant availabla 

to dalivar our auaic.  Tha highar tha quality of tha aquipaant, 

tha battar our ausic sounds.  No ona in tha ausic coaaunlty has 

anjoyad baing labalad aa *anti-tachnology* just bacauss wa wara 

eoncarnad about tha naad to protact our rights — our copyrights. 

Na'va always wantad our fans to hsar what wa craats in a aatting 

as closa to studio porfaet as possibla. 
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In tha past, tha coaauaar has baaa daniad aoeaaa to 

davaloping naw taohaelogiaa baeauaa of tha la^al cllaata 

•urroundlng Introduction of DAT and othar products.  This bill 

changaa tha laadsoapa, paraltting aanufaoturars of naw digital 

audio raoordars to bring thair products to tha aarkat without 

faar of lawsuits or tha problaas of tha past. And, as it should 

ba, tha aarkat will dictata tha suoeaas or failura of thaaa 

taohnologias. As an avid auslo fan, I aa aseitad about all tha 

possibilitias that await us.  Tha only dilaaaa will ba for tha 

coaauaar to daoida aaeng all tha availabla taohnologias.  But 

isn't that tha way it should b«7 

Piaally turning to ay third point, this lagislatioa will 

prasarva tha inoantivaa for Aaarican songwritors, ausicians, 

parforaars and raeord coapaniaa to contlnua to eraata ausie, thus 

aaintaining our pra-aaiaaaco in tha world aarkat. Whan Aaarican 

ausie is playad abroad tfa'ra not just azporting 0.8. product, 

wa'ro aaperting Aaarieaa cultura and idaals. 

In thasa tough aconoaic tiaas, Aaarican auslc coatlauas to 

doainata world trado. This aaans songwritars, ausicians, and 

parforaars can oontinuo to work at this businaas wa all lova. 

This lagislation fuals inyaataaat in a divarsity of ausie — 

ausie dasigaod to aaat all tha taataa aad latarasts of our 
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pluralistic Boolaty, such •• jass, olastlcal, goapal, folk, 

country, rap, and y«a, aTan good old faahlonad rock and roll. 

•y pretaoting our llvallhooda, H.R. 3204 will provida tha 

financial nouriahaant nacaasary to produca tha quality and 

dlvaralty of aualc wa'va all bacoaa accustoaad to anjoying. 

Without thla bill, our aualc induatry could ba on a downhill 

aplral that would raault in a unlfomity of aualc and earaar 

changaa for aongwrltara, aualeians, and parforaaca. 

Xaaglna this — without tha protaction thia laglalation 

offars, tha aualc coaaunlty would auraly loaa aora ravanua froa 

hoaa copying at an avar incraaslng rata.  This tranalatas Into 

fawar dollara availabla to Invaat in naw talant.  Na could loaa a 

whola ganaratlon of young aongwrltara, auaiclana and parforaara 

aolaly froa lack of adaquata protaction for our eopyrighta. 

Racord coapanias would ba laaa willing, and auch laaa abla, to 

taka chancaa on naw talant.  Songwritara would ba forced to wrlta 

only thoaa aonga that, thay think would aall.  Laaa popular genraa 

of aualc, such aa jass, folk or classical, would fall by tha 

wayalda.  And, wa'd all ba borad and uninaplradi 
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Zn ooneluaion. Nr. Chalraan, and •••bars of this eoaaltta*. 

you hav* takan the opportunity and provided tha laadarahip 

naoaasary to pravant this diaaal futura by introducing H.R. 3204. 

Plaaaa now taka tha final atap by anacting thia aaaaura aa aoon 

aa poaaibla ao that Aaariean auaie, in all ita richnaaa and 

divaraity, will ba around for ganarationa to ooaa. 

Thank you. 
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Mr. HUGHES. Mr. Nimiroski. 

STATEMENT OF STANSON G. NIMIROSKI, VICE PRESIDENT AND 
BSANAGER, SONY MUSIC PITMAN MANUFACTURING PLANT, 
PITMAN, NJ 
Mr. NIMIROSKI. Mr. Chairman, my name is Stan Nimiroski, and 

I am vice president and manager of the Sony Music Pitman manu- 
facturing plant in Pitman, NJ. I want to thank you for the oppor- 
tuniW to come before you today to offer testimony on H.K 3204, 
the Audio Home Recording Act of 1991. Chairman Hughes, I was 
very proud to show you our facility and introduce you to our oper- 
ation and our employees in Pitman, and I am pleased to be with 
you here today. 

When one thinks of the music industry, he or she generally 
thinks of the stars, like Barry Manilow, and all the attendant 
elamour and glitz. I am here today to discuss another facet of tiie 
business and to represent the people behind the scenes who actu- 
ally manufacture and distribute the music product we all enjoy. 

I want to tell you briefly about the historv and capacities of our 
plant and, more importantly, how this legislation benefits our end 
of the music business. The Pitman manufacturing plant first 
opened in 1960 and produced LP, longplay albums, until December 
1986. This was one of the largest LP record manufacturing facili- 
ties in the world. 

In our company, and particularly in our plant, we have always 
tried to move forward with new technology. When digital compact 
disks were first developed, we closed the plant, retooled our ma- 
chinery, and began manufacturing in the digital arena with com- 

Sact dfisks. Plant emplojmient was approximately 400 people on 
anuary 1, 1987. Pilot CD plant production began October 1, 1987, 

and reached fiall production capacity in January 1988. Today, our 
plant manufacturers CD's at the rate of 50 million units annually, 
with a total number of 925 employees. 

The Pitman plant not only manufactures the CD's but also pack- 
ag;es and ships finished CD product to regional distributors and re- 
tail dealers all over the United States. Our plant is not an antique 
from the industrial age but, rather, a high technology, state-of-the- 
art manufacturing facility. We work hard to ensure that our facility 
remains on the leading edge of production technology. For example, 
we have just annoxmced a $30 million expansion. This expansion 
includes $10 million in facility work for plant renovations and $20 
million in additional manufacturing equipment. 

We also have a sister plant in Carrollton, GA, that currently 
manufactures audio cassettes, and another facility in Terre Haute, 
IN, that has just announced a similar expansion phase. And the 
same holds true for other record companies. Our industry employs 
tens of thousands of workers in the manufacturing end of the busi- 
ness, workers prepared to meet the technological challenges that 
we face today, as well as tomorrow. 

This phase of expansion will allow us to increase our Pitman 
manufacturing capacity by an additional 24 million units annually, 
while adding approximately 100 new jobs. And it is anticipated 
that future expansion could add up to as many as 200 more jobs 
to our work force. With ihe passage of this bill and the introduction 
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of new audio formats, we could see even greater expansion. We ex- 
pect this current phase to be completed within 8 months and we 
anticipate that the plant should be in full operation by the end of 
September. 

Now to the efTect this legislation would have on our operations. 
First, of course, is that by encouraging the cooperation between 
hardware companies and record companies on new digital formats, 
we will have more product to manufacture. In addition, technical 
measures will protect our original digital product from being 
cloned. Our plant will be able to manufacture CD's compatible with 
SCMS standards. 

As a manufacturer, our prime concern is quality. We're extremely 
proud of the new prerecorded music we produce. We have quality^ 
control mechanisms in place to assure that consumers get the qual- 
ity product they demand. When this legislation goes into effect, the 
high quality of our product will not be lost in any copying process, 
and there will be a well-deserved system to provide compensation 
to the creators and producers of music. For every copy made of a 
CD, that may be one less unit that will be manufactured at our 
plant. The seemingly innocuous problem of home taping, when am- 
plified, threatens not just the artists' livelihoods but our jobs as 
well. 

This new digital recording technology is phenomenal, Mr. Chair- 
man. You saw first hand that we are able to rerelease, in CD for- 
mat, old favorites that have been rejuvenated through digital 
remastering. The public wants this new, high quality. IP's and 
tapes in the analog format lose quality with the passage of time. 
Digital does not. 

We are looking forward to making new digital formats available 
to the buying and listening audience. With the technical protection 
of SCMS ana the royalty compensation system outlined in the leg- 
islation, we at the manufacturing end of the music chain feel that, 
finally, fair treatment will be accorded to all of us in the process, 
from songwriters and artists for their writing and singing talents, 
all the way down to my plant workers for their dedication to their 
own jobs in producing the highest quality of prerecorded music 
available anywhere in the world. And the fans—and that's who all 
of us are really working for, after all—can have the music in what- 
ever format they desire. 

On behalf of all of the employees at the Pitman plant, I want to 
thank you for taking the time to examine this legislation. I urge 
your swift enactment. 

Thank you. 
Mr. HUGHES. Thank you veiy much, Mr. Nimiroski. 
[The prepared statement of Mr. Nimiroski follows:] 
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STATEMerr OF STANSON O. NDkllROSlCI 
BEFORE THE 

SUBCOMMITTEE ON INTELLECTUAL PROPERTY 
AND JUDICIAL ADMINISTRATION 

HJt. 3204: THE AUDIO HOME RECORDING ACT OF 1991 

FEBRUARY 19, 1992 

Mr. Chilmnn. meinben oC the iubcominiiiee, my uae is Sun NlmirotU ud I im Vice Proideal 
antf Mut|er ot the Soajr Muk Pltmu Minulkctaring pUnl la PItiuii, New Jenejr. I mat lo let] jro* 
brieOjr about tbc UMOfy (ad cipadtia of aqr plaai aad, more iaponaatly, what ihit Vegislalioa will do Ax 
M. 

Whca Oflc lUoki of the laiisic iodustiy, be or she fCoeiaUjr ihinJH of the slan, like Bany Maailow, 
aad all the attendaai (laaiour and (litz. I am here lodajr to discuu aaotber hoei of the bmiiiai aad to 
repccMU the people behind the Kcaa who aoaalljr manahciiire and dbttfbvie the music prodgci«« ail 
c^ojr. 

la oar oonpanji, and particularly In our plaai, we have always tried to aiove ftMward with MBP 
ieikBOlo0. The Pitmaa plant maaabctures CD's, as well as packa^ and shippini to retail dealers aad • 
refinial distribaton. Today, our plant maauCacturc* CDs ii the rale of SO auUioa units anauaUy, with a 
total auaber of 923 employees. Our plant Is not an aaik)ue from the indastrlal age, but rather a higb- 
tecbaoloff, state-of-tbe-an manulhciurtni bdliiy. And we work hard to ensure that our facility remains 
on the leadlni ed|e of ptoduction technology. The sane holds true tor other record companies. Our 
Industiy employs lens of thousands of workers in the maaa&cturing end of the business, workers prepared 
to meet the technological challenges thai we bee today, as well as tomorrow. 

For enaple,«« have Just annonnord a 30 millioa dollar eipanihin. TWs phase of expaasioo will 
allow ui 10 incieaae o«r Pitaaa manabanriag capacity by an addltiooal 24 miUion units annimlly, while 
adding appnniaaieiy 100 new Jobs. Aad it Is anticipated that fMuie npanshw could add up to as maay 
as 200 more jobs to our work foioe. With the p>ssa|e of ikb 6U aad the mirodnctton of new audio 
Ibnnais, wa could see even greater opaasloa. 

Now, 10 the cfiKt this legisladan would have oa o«r opemlom. Pbit, of course, is that by 
eaooufBging the oooperaikM between hardwaic ooapaaia and record companies on new diglul tonaais, 
«c will have more product lo maaufactuic. la addition, technical measures will protect our original digital 
produa from being ctoned. Our plant will be able to maaubctuc CD's compatible with SCMS suadards. 

As a manufannrer, oar prim* coooera b quality. We'ic extremely proud of the aew prerecoided 
•usk «• produoe: We work very hard to auure that consaiaeti get the quality produa they demand. 
With tUs legiilatioa, the high quality of our produa will not be kw in any copying process, and there will 
be a wen dtaww< lyiica to provide eompensatioo to the creaion and prodaceis of music For eveiy CD 
copied, that may ba oaa leas unit that will be maaabaured at our piaaL The seemingly innocuous 
problem of hoaaa taping wbea ampUfled, threatens not Just the artlsis' UveUboods, but our jobs as well 

The public wants this new, high qnaUty. We're looUag forward to nuUag new digital formau 
SMilaMe to the buylag and listening avdieaca. With the technical protectloa of SCMS aad the royalty 
coapeautioa system outlined In the legislatioa wc, at the manabcnuing end of the music chaia, feel thai. 
OaaOy, bir ircaUBcai will be accorded to all of us ia the process - bom loagwilteis and artists all the way 

110 my plaat wxkeii. 

Oa behalf of all of the eaptoyaes at the Pitman plant, I wnat lo ihaak eack of yoa ior takiag tha 
110 caaiaa this kfiilatlaa. I argayour swift eaactrntat      naakyoa. 
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Mr. HUGHES. Mr. Smith, we welcome you. 

STATEMENT OF JOSEPH SMITH, PRESmENT AND CHIEF 
EXECUTIVE OFFICER, CAPITOLrEMI MUSIC. INC., HOLLYWOOD. CA 

Mr. SMITH. Mr. Chairman and members of the committee, my 
name is Joe Smith. I'm president and chief executive officer of Cap- 
itol-EMI Music. On behalf of my company and the other members 
of the Recording Industry Association of America I am pleased to 
have the opportunity to appear today on the subject of digital audio 
recording and to urge your support for H.R. 3204, the Audio Home 
Recording Act. 

Capitol-EMI Music encompasses a diverse group of operations in 
North America and around the world, including several record la- 
bels, manufacturing facilities for prerecorded cassettes and compact 
disks, a legendary recording studio in Hollywood, and a sales and 
distribution division. Our record labels include Capitol Records, 
which this year is celebrating its 50th anniversary; Blue Note 
Records, a premier jazz record label of over 50 years; Angel 
Records, one of the most important classical operations in uie 
world; Capitol-EMI Latin Music, EMI Records, USA, and our Nash- 
ville operation called Liberty Records. We are also part of a world- 
wide organization called EMI, with companies in 38 separate coun- 
tries. In the United States alone, we have over 3,000 employees. 

When Capitol Records was founded, most big name artists 50 
years ago were already signed to other labels, so Capitol Records 
set about signing ana developing its own roster of artists. The 
fledgling label scored big hits with soon to be classic artists, like 
Nat Cole, Peggy Lee, Margaret Whiting, Stan Kenton, George 
Shearing, EllaMae Morse, and others, and revitalized the career 
of Frank Sinatra. Over the years, the Beatles, the Beach Boys, the 
Band and others were introduced by our label. 

Today, our diverse roster of artists includes Bonnie Raitt, Ham- 
mer, Garth Brooks, Tina Turner, Paul McCartney, Bob Seger, and 
many others. At Capitol Records, we're extremely proud of our art- 
ists and their accomplishments. 

That's the history, and I would like to set forth several reasons 
why this legislation is of paramount importance to the record in- 
dustry in general and to Capitol Records. 

Our assets talk back to us. Our assets can walk out and leave 
us in a room. Our assets are not in recording studios or bricks or 
mortar. Our assets are the unpredictable and the dynamic record- 
ing artists and writers that we deal with. 

H.R. 3204 significantly improves the landscape for our artists in 
many respects. The bill provides some compensation to the creators 
and producers of music for the home copying of our works. The leg- 
islation also protects against serial copying—making copies of cop- 
ies endlessly. This has never been more important than with to- 
day's digital technology. 

We did an experiment at our studios, Mr. Chairman, last year, 
where we lined up six digital recording pieces and six analog cas- 
sette machines. We took a brandnew compact disk recorded by 
Itzak Perlman and the Israeli Symphony Orchestra, with Zubin 
Mehta. We made copies from the compact disk to the digital line 
and to the analog line. The sucth analc^ cassette had lost all of its 



137 

high end, it was miiddy, and not satisfactory. The sixth digital cas- 
sette was undistinjguishable from the compact disk. We realized the 
danger in this unhmited recording ability. 

As Barry Manilow said, success in the music business is a rarity, 
not only for the artists who make it but for the songs that rise to 
the top. The facts are, economically, in our business that 85 percent 
of all pop records and 95 percent of classical records do not recover 
their recording costs and marketing costs. It doesn't sound like a 
terrific business when 85 percent of everything you do doesn't 
make it back financially. The fact is that the 15 percent make enor- 
mous profits. It is those profits that we reinvest in new talent and 
new technology. Also in music like classical folk gospel. 

When someone makes a copy of a record at home, as Barry said, 
they're only copying that 15 percent, those hits. That means less 
revenue for us, less money to develop artists and to produce music 
in the less popular genres. 

Second, this legislation permits record companies to embrace the 
new consumer digital audio technologies, including the soon to be 
available digital compact cassette, known as DCC, and the 
minidisk developed bv Sony. In this business, we have seen and 
heard the advances tnat digital technology has offered in the stu- 
dio. Today, most of our artists will only record in the digital format, 
demanding the finest sound quality available. In the past, and 
without the protection that this legislation offers, all record compa- 
nies were rightly concerned about the introduction of digital record- 
ing technology, like digital audio tape, for consumer use. This legis- 
lation removes that fear, provides the protection we need to move 
forward with technology and to offer our consumers prerecorded 
music on the newest digital formats. 

The bill pves our business a much-needed "shot in the arm." The 
record business, like so manv others, has been hurt in these dif- 
ficult economic times. With this protection, Capitol can now begin 
to release music on these new formats. We hope to see the same 
surge in sales that marked the introduction of the compact disk 10 
years ago. When we reintroduced the entire Beatles catalog. Ser- 
geant Pepper and all the others, it had an amazing economic im- 
pact right away. We foresee the same kind of impact with digital 
recording. 

But to release our product on digital formats, we have to expand 
our manufacturing facility. At the moment, Capitol Records manu- 
factures both compact disks and analog cassettes in Jacksonville, 
IL., employing over 1,000 workers. We are gearing up for the Sep- 
tember launch of DCC, preparing our facility to begin production 
of digital compact cassettes. That translates into more jobs. 

H.K. 3204 provides more than just a new format for Capitol's 
prerecorded music. This legislation also helps lead the way in open- 
ing new markets around the world for U.S. music. 

In the global marketplace, over 40 percent of the market is U.S. 
music. It's one of the last exportable products this country has that 
is consistent. We are constantly looking to open new markets and 
expand our business. This legislation increases the level of produc- 
tion for our product here in tJie United States and helps open these 
future markets. Following the introduction of this legislation, 
Japan and the European Community began to move ahead with 
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plans for royalty systems similar to the proposal before you. When 
these proposals have been enacted, we can move into other new 
markets. 

Let me explain briefly what the consumer gets out of this com- 
promise. It's simple: the most excitine new digital audio recording 
technology available anywhere and tne music to go along with it. 
Mr. Chairman, you and Americans everywhere wfll be able to lis- 
ten to country, classical, jazz, rock, on innovative state-of-the-art 
digital recording equipment. New technologies bring the listener as 
close as possible to the experience of being right there. In sum, we 
all benefit from this legislation. 

So, on behalf of the recording industry, Mr. Chairman, and mem- 
bers of the committee, I thank you for your leadership on this 
issue, and especially to our California Congressman, Mr. Mocrhead, 
and other members. I encourage the swift enactment of this bill. 
The digital revolution is upon us and we've got to get ready for it. 

Thank you. 
Mr. MooRHEAD [presiding]. Thank you very much, Mr. Smith. 
[The prepared statement of Mr. Smith follows:] 
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PREPARED STATEUENT OF JOE Sioro, PRESIDENT AND CHIEF ExEcimvB 
OFFICER, CAPITOL-EMI MUSIC, INC^ HOLLYWOOD, Ck 

Rr. Cbairaan, aaalMrs of tba coaaitt**, ay naa* la Jo* 

Saltli and I aa Praaldant and Chiaf Exacutiva Offlcar of 

Capitol-KMI- Music, Inc.  Z aa plaaaad to hava the 

opportunity to appaar bara today on tha subject of digital 

audio recording aiKl to urge your support for B.R. 3204, tb* 

Audio BOaa Recording Act. 

Capitol-Bm Music ancoapasses a diverse group of 

operations in North America and around the world. Including 

record labels, aanufacturing facilities for pre-recorded 

cassettes and coapact discs, studio operations and a sales 

and distribution division. Our record labels include 

Capitol Records, Blue Note Records, Capitol/BNI Latin, 

Angel Records, EMI Records USA and Liberty Records in 

•ashville. We are also part of a world-wide auslc faaily 

of OCX with operations in over 36 foreign countries.  In 

the United States alone we have alaost three thousand 

aaployees. 

Capitol Records was founded in June, 1942.  In fact, 

this year aarks our SOth Anivarsacy. The coapany was 

established by singer/songwriter Johnny Mercer, ausic store 

owner Glenn Mallichs, and aotlon picture producer B.C. 

•Buddy" DeSylva in 1942. As aost "big naae" artists were 

already signed to other labels, Capitol Records set about 

signing and developing its own stable of acts. The 

fledgling label scored big hits with aoon-to-be-classic 
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artists such a« Mat King Col«, Blla Mas Moraa, Stan Kanton, 

Paggy Laa, and Naxgarat Nhlting. Today, our divaraa roatar 

of artista includaa Boonia Raitt, Garth Brooks, Tina 

Tumar, Paul McCartnay, Bob Sagar, Ha—ar, Richard Marx, 

Phil Parry and aany othara. At Capitol, wa'ra axtraaaly 

proud oC our artists and thalr aocoaplishBants. 

With this littla bit of history bahlnd us, I would Ilka 

to aat forth aavaral raasoos why this laglalation la of 

paramount iaportanca to tha racord Induatry in ganaral and 

to Capitol Racords in particular. First, and aoat 

isportantly, this bill protacts our aost valuabla assats - 

our artlats.  Sacond, it anablaa ua to a^raca naw 

tachnology and pursua naw aarkating opportunitlas. Third, 

it providas our custoaars with tha aost innovativa 

tachnology tha world can offar. In sum, H.R. 3204 is good 

for our businass and for our custoaars. 

Ihasa thraa points ara Intarralatad. Pirst, tha 

laglalation protacts our assats. Tha assats of a auaio 

coapany ara not in tha studio and not in tha aixing boards 

or tha aicrophonaa or tha bulldinga. Our assata talk back 

to us and soaatlaaa don't talk to us at all. Our assata 

ara unpradictabla bacausa thay ara tha artists that aaka 

tha racordings wa all anjoy. 
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H.R. 3204 will •Igniflcuitly iaprova tlia landscapa for 

our artists in ssvsral raspacts. n>a bill providas soaa 

coBpsnsatlon to creators and producara of ausic for tha 

boaa copying of our works, ma lagislation also protacts 

against sarial copying ~ Baking copias of copias 

andlassly. This has navar baan aora iaportant than it is 

with today's digital aadia. How tha 100th copy is as 

parfact as tha first. 

How doas H.R. 3204 protact our invastaants and iaprova 

our bttsinass? Vary sisply, this bill would allow racerd 

coapanias to continua to invast in naw talant, to continua 

to taka tha financial risks to davelop unknown artists, and 

to continua to bring tha public tha divarsity of ausic that 

our consuaars daaand. 

As Barry Kanilow said, succass in tha ausic business Is 

a rarity ~ not only for tha artists who aaka it, but also 

for tha songs that risa to tha top of tha charts. Today, 

ovar 85% of all pop recordings, and 95% of classical 

recordings, do not recover their costs. Hell, you aay aak, 

why bother if only 15% of all records aaka aoney? The 

record business is a "hits" business. Hben a song or 

artist bacoses popular, our profit aargins are terrific. 
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Ifaia Bsans that w* r*ly on tbm  "hits" to sustain our 

buaiiMss. Tbaa* fair "hita" aaka la posaiblo to Invaat in 

othar 9anraa of auaic that do not aaka aonay.  Aa a raault, 

this bill la critical to tha survival of jazz, claaalcal, 

folk, and gospal. Mhan aoaaona aalraa a copy of a racord at 

hoaa, thay'ra usually saking oopiaa of tha "hita." niia 

•Sana lass rarvanua, and lass aonay to davalop artiats and 

to produca auaic in thasa laas popular ganraa. 

Sacondly, thia lagialation will parait racord coapanlas 

to aabraca naw conaunar digital audio tachnologiaa.  Thia, 

in turn, will opan naw aarkata aa we bagin to produca auaic 

on othar digital aadiuaa ~ including tha 

soon-to-ha-availabla digital oonpact cassatta or OOC. 

In thia buainaaa, wa'va saan, and haard, tha advancaa 

that digital tachnology haa offarad in tha atudio. Today, 

Boat of our artiats trill only racord in tha digital foraat, 

daaanding tha finaat aound quality availabla. Ha hava 

alwaya wantad this saaa quality for our oonsuaars, but tha 

prica waa too high. In tha paat, and without tha 

protaction that thia lagialation offara, all racord 

coapanlas wara rightly conoamad about tha introduction of 

digital racording tsdinology for consuaar usa. 
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Nhan digital audio tap* (DAT) aaofaiiiM first hit tha 

conauaar aarkatplaca, Capitol Racorda daeldad that it waa 

not in our oconoaic intaraat to ralaaaa pra-racordad auaic 

en a format that could than ba uaad to aaka andlaaa parfact 

oepiaa of our aatarial. niia lagialation would provida tha 

protaction wa naad to aova forward with tachnology and to 

otfar to our conauaars pra-racordad Miaie on tha nawaat 

digital foraata. 

nia bill »ay alao giva our buainaaa a auch-naadad 

'shot in tha ara.* Tha raoord buainaaa, lika ao aany othar 

bosinaaaaa, haa baan hurt in thaaa difficult aconoaic 

tiaaa. With tha protaction that H.R. 3204 providaa, 

Capitol can now bagin to ralaaaa auaic on thaaa now 

foraata. Wa hopa to aaa tha aaaa aurga in aalaa that 

aarkad tha introduction of tha coapact diac ovar tan yaara 

ago. 

In erdar to ralaaaa our produet on naw digital foraata, 

wa auat firat axpand our currant aanufacturing capability. 

Capitol Racorda aanufacturaa both coapact diaea and analog 

caaaattaa in Jacksonvilla, 
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Zlllnois, aaploying ovar 1,000 workars. if* ara now gaaring 

up for tiM Saptaabar 1 launch of OCC, axpanding tha plant 

and praparing our facility to bagin production of digital 

coopact caasattaa. Of coursa, thia tranalataa into MORE 

JOBS. 

H.R. 3204 providaa aora than juat a naw "fotaat" 

^•arkat for Capital'a pra-raoordad aaaie. itaia lagialatlon 

vill alao halp laad tha way in opaning naw aarkata around 

tha world for U.S. anaic. Capitol-BKZ Nuaic currantly 

oparataa in 36 ooontriaa around tha world. Fro* Italy to 

tha Ivory Ooaat, froa Spain to Singapora, and froa 

Aoatralia to Argantina, wa ara working to davalop local 

•aricata and talant and to bring O.S. auaic to thaaa diatant 

aboraa. In avary oaaa, our daciaion to aova into a aarkat 

ia datarainad by tha laval of lagal protaction affordad 

intallactual proparty.  Wa ara fortunata in that, unlika 

othar induatriaa, wa do not hava to craata a daaand for oar 

product, wa lika to think that ona can walk into any 

' raataurant, atora or diaoo in tha world and baar our 

•uaic. But wa will only do buainaaa in oountriaa that 

protaot our product. 
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In th« global aarkatplaca, ovar forty p«rc«nt of tta« 

aarkat ia O.S. •ualc. Wa ara conatantly looking to opan 

nav aarkats and axpand our busineaa. niia legislation will 

not only incraasa tha laval of protection for our product 

bara in tha Unitad States, but will help opan these future 

•arkata. Although the Onited States was a relative 

lata-coaar to the world copyright ragiaes, we are now in 

the forefront and ara aovlng the debate forward. A number 

of countries are looking to the United States to take the 

lead in the area of hoae copying, though 11 other countries 

are ahead of us in providing protection.  Following 

introduction of this legislation, Japan and the European 

CoBBunity began to aova ahead with plans for royalty 

systeas siailar to the proposal before you. Nhen these 

proposals have been enacted, we can aove aore forcefully 

into other new aarkats. 

Z have tried to set forth a few ways that Capitol's 

business will directly benefit froa this legislation. Mow, 

let aa just briefly aantlon what the conauaar gats out of 

this coaproaiaa.  It'a siaple ~ just the aost exciting new 

digital audio recording technology available anywhere and 

the ausic to go along with it. 
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Mr. Chairaan, you will now ba abla to llstan to your 

favorita BUSIC, whathar it'a country, claaalcal, jass or 

rock, on innovativa atata-of-tha-art digital racording 

aquipaant. Haw digital audio racording tachnologias bring 

tha liatanar aa cloaa as poaaibla to tha axparianca ot 

baing right thara in tha racording atudio with tha artiat. 

In aua, %fa all banafit froa this lagislation. Z would 

ancouraga your swift enactaant of this bill so as to aalca 

this vision a raality. 
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Mr. MooRHEAD Our next witness will be John Roach, who is the 
¥ resident, chairman of the board, and chief executive officer of 

andy Corp. Thank you, Mr. Roach. 

STATEMENT OF JOHN V. ROACH, CHAIRMAN OF THE BOARD, 
CHIEF EXECUTIVE OFFICER, AND PRESIDENT, TANDY CORP., 
FORT WORTH, TX 
Mr. ROACH. Thank vou, Mr. Moorhead. 
Tandy is a Texas-Based company that manufactures and sells 

consumer electronic products. We are proud of being the largest 
U.S.-headquartered consumer electronics company in the business. 
We have over 20 factories in the United States and employ 39,000 
people in the United States, and do business with 50 million Amer- 
icans. 

I am also representing today the Electronic Industries Associa- 
tion, which is a leading organization representing manufacturers in 
the electronics industry, and the Home Recording Rights Coalition 
that represents consumers, retailers and manufacturers who have 
kept a vigil on home taping rights over the last decade. All of these 
groups support House bill 3204. 

Over the years, Mr. Chairman, this committee has worked hard 
to bring the interested parties together and yet protect the 
consumer in the process. Similarly, last year, when the music and 
consumer electronics industry representatives were before the Sen- 
ate Commerce Committee, your colleagues in the other chamber 
asked us to work out a compromise. Today I can report that we 
have. We have sat down with members of the music industry and 
negotiated a compromise that we believe is fair. 

As a result of your leadership and support, Mr. Chairman, and 
also with Chairman Brooks ana Mr. Moorhead's support and your 
other colleagues, this historic compromise is now embodied in the 
legislation before you today. The Audio Home Recording Act is an 
equitable solution that promises everyone a share in the benefits 
of the digital audio revolution. This legislation enables consumers 
to make recordings for their own private, noncommercial use, elimi- 
nates manufacturers or retailer liability for alleged copyright in- 
fringement, and fosters music industry support for a new genera- 
tion of digital recording formats. 

In addition to providing manufacturers and retailers with con- 
fidence to introduce and market new audio products, the act would 
instill consumers with confidence to purchase and enjoy them. For 
too long the public has paid the cost of controversy and suffered 
from the absence of new products. Thus, the legislation expressly 
states that consumers have the right to use both digital and analog 
recorders to make recordings at home, removing any legal uncer- 
tainty our customers may have about whether they can make cop- 
ies or prerecorded albums for broadcast for their own private use. 

In exchange for these assurances, the bill requires manufacturers 
to pay a royalty on the sale of digital recorders and blank digital 
tapes or other digital media. The royalties would go into a special 
fund for distribution to music creators and copyright holders. 

It is not a secret that paying royalties to the music industry is 
not something that I particularly relish, but Tandv, like other man- 
ufacturers, both pays and receives royalties under circumstances 
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where the company paying is not actually convinced that it in- 
fringes. It is part of the cost of doing business. In this case, we are 
willing to assume this necessary and predictable overhead to keep 
copyright claimants from undermining new products. 

I would like to emphasize that the legislation has been carefully 
circumscribed in its provisions and effects. The legislation covers 
only consumer model "digital audio recording devices" designed and 
marketed for the primary purpose of making copies of audio record- 
ings. The legislation does not encompass personal computers, video- 
cassette recorders, multimedia devices, answering or dictating ma- 
chines, or professional products that would be used by professional 
musicians or recording studies. 

Given Tandy's diverse product line, no one is more concerned 
than we are about the possibility^ of a mistaken or overly broad in- 
terpretation of this legislation, either directly or in terms of prece- 
dent. We and fellow industry representatives have consulted with 
other groups and industries to ensure that we have not overlooked 
anything in this respect. 

With the benefit of these consultations, we have been able to rec- 
ommend eve specific language, and we can say with confidence that 
the bill comports with its intention, that the royalty obligation and 
serial copying limitation govern only recorders and blank media in 
the marketplace that are explicitly and primarily for the purpose 
of consumer digital audio recording from music albums. Tnus, 
VCR's, computers, and other devices not primarily used for digital 
audio recording are outside the scope of the bill. Language refine- 
ments in this respect have been incorporated in the version of this 
legislation in the other body, and we recommend them to this sub- 
committee as well. 

In the past few years we have learned a lot of things. It is that, 
for one tning, all the legal feuding has not promoted new tech- 
nology. Our product shelves, though by no means bare, have been 
bare of those things that we were technically capable oi producing. 

This solution guarantees at long last that consumers have the 
right to record with both digital and analog audio devices. Its im- 
munity from copyright infringement suits provision allows Tandy 
and other manufacturers and retailers to market new audio digital 
recording technology without fear of legal challenge. To make these 
new digital products more attractive to consumers, the bill provides 
strong incentive for record companies to release new albums in 
these formats. If the legislation is passed now, it will permit com- 
panies like Tandy to get a return on the vast investments we've 
made in digital R&D technology, it will create jobs in the Fort 
Worth, TX, plant for the manufacturer of a digital compact cassette 
recorder, one of the few new consumer electronic products produced 
from the beginning in this country in the last 15 years, jobs in 
Santa Clara, CA, for tape manufacturing facilities, and in every 
State where we have retail business and where the consumers will 
benefit from this. 

Consumers, retailers, manufacturers and the music industry all 
stand to benefit from tnis act. It's a fair deal for all of us. We ap- 
preciate your support and we hope that the bill will pass without 
delay. 

Mr. MooRHEAD. Thank you very much, Mr. Roach. 
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[The prepared statement of Mr. Roach follows:] 

STATENENT OF 
JOHN V. ROACH 

CHAinUN OF THE BOARD 
TANDY COKPORATION 

Supporting H.R. 3204 
THE AUDIO HOME RECORDING ACT OF 1S91 

bafor* tht 
Heus* Judiciary CoHilttM 

SubceailttM on Intallactual Proptrty 
and tht Judicial Adalnlttratlon 

Fabruary 19. IMZ 

Nr. Chalnun and Ncubers of tht SubcoMltttt: 

Ny naat is John Roach. I aa chalnun of tht board, chltf executivt 

offlctr, and prtsidtnt of Tandy Corporation. Tandy 1$ a Ttxas-based coapany 

that aanufacturcs and sells business and consuaer electronics products. Ut 

are proud of our being the largest U.S.-headquartered consuiMr electronics 

coi^any In tht business. Ht havt 20 factoritt natlonwidt, taploy ovtr 27,000 

ptopit In tht United States, and do business with over SO alii ion Aatricans 

each year. Last ytar, Tandy's salts exceeded 4.5 billion dollars. 

Tandy's 7,400 stores and dealers coaprlst tht nation's largest chain of 

consuaer electronics stores. Host of these stores, which operate under tht 

Radio Shacli, Scott, HcOuff and VideoConcepts naaes, sell a diverse product 

line that includes everything froa batteries to personal and business 

coaputers, as well as a wide array of audio recorders, audio tape, and 

recording accessoriis. In 1990, MC began opening a ne« chain of stares -- the 

Edge in Electronics -- with a acre upscale image and a state-of-the-art 

product line. And Just last fall «t optntd our first Computer City 

Supercenter, which will feature Aaerica's best selling brands of coaputers 

including IBM, Apple, Tandy, Cotpaq, and AST. 
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I m hMorift U appMr teftrt yM today t« Ustlfy la sappert of 

H.R. 3204 -- tka Aadle Haw Macardlag Act af IMl -- aa bakalf of Taady as 

nail as tlM Elactrealc ladastiia* Astaciatlan aad tiia HaM Racordiag Rights 

Coalltloa. Tka CaasiMr Hactroalcs Groap of EU. af aklcli Tandy Is a Mubar. 

raprasants tka laadlag Mmifacturars af alactroaics products that aatartaln 

aad Infora taarlcaa conswars. Tka How Racording Rights Coalition Is a 

coalition of consuaars. ratailars, aad HaHfacturars of racording products, 

also Including Tandy. SInca Its founding a dacada ago, tha HRRC has sought to 

prasarva tha rights of consiaars to aaka naacoaaarclal hoaa racording for 

privata usa. I m tharafora plaasad to convoy tho H«qua1lf1ad support of 

Tandy. EIA. and tha HRRC for H.R. 3204. 

Aftor yaars of controvarsy and uncartalnty about hoaa racording, tho 

Audio Hoaa Racording Act aabedlas aa historic coaproalsa aaong tha consuaar 

alactronlcs Industry, tha racording Industry, artists, and copyright OMners. 

Tha Act Is significant bacausa It ands tha dabata ovar privata, noncoawrclal 

audio hoaa racording, opening tha door to a vibrant Mrkat frca of legal 

coacamt. I will focus wy rcaarks this aomlng on ohat tha Audio Hoaa 

Racording Act aaans to consMor electronics nanufacturars and retailers -- and 

ultlaately, to our custoaars. 

At tha vary outsat, t can state unequivocally that there Is nothing aera 

laportant to the vitality and robustness of tha consuaer electronics Industry 

than new technology. It Is tdtat keeps aanufacturers aanufacturing, retailers 

retailing, and consuaers consualng. And Just as laportant, new audio 

technology Is uhat keeps the record Industry recording. 
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Ttt tiM patt fw yMTS htw* Um difficult for Midio; UIM hnm baan 

flat for noafactMrars, ratallars, lad racord coapaalas allka. la fact, tiaca 

tka iatredactlaa of tka caoMct disc tao yaars ago, w hava not had aay 

•wltlag aan tadMwIagy oa oar skalvas to captara tka laaglnatlon of 

cnan—rt. Pat matkar mg,  tiM lut dacada has baaa racasslonary not only 

for tko icoaany bat f or aoM tachaolagy as nail. 

Uafortaaataly tha UOItad SUtas has baaa losing Its odga In producing 

cansuaar alactronlcs products. Noro sad aora aanafacturars -- and with thaa, 

•ora and aora jobs -• hava gana ovarsau. That's aby at Tandy m hava bacoM 

sa ebsassad with racapturlag tka 'Edga ia Elactroalcs.' 

Tandy has baaa looking forward to tho daanlng of « na« jUfllUl tudio ara 

u JBSt tka davalbpaant ta pat taarlcan coaswor oloctronlcs aanufacturlng 

back on tko np — and to bring custoMrs back Into our ratall staras. 

Digital racordors offor consunrs tka ability to aaka digital racordlngs of 

suparb quality -• a traaandaus advaaca ovor coavantlonal analog tapa docks. 

Ia particular, Tandy has baaa Marking ta davalop and aarfcat tha digital 

coivact cassatta or 'OCC* — a now digital tapa fomt that plays and racords 

with crisp, claar digital sooad. Plus, OCC tapa dacks ara daslgnad ta ba 

'backward coapatlbla,* sa that consuaors can also uso thaa to play back tkair 

ailsting cellactlan af analog cassatta tapas. OCC proalsas to ba < dynaalc 

and axclting naw audio forwat. 

Yat frankly, Tandy has baan hasltant ta aamifactura and narkat tkis naw 

product, ta racant yaars, tatroduclag naw caniuwar audia products kas 
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ritiv buslMts. 

List ytar's Introduction of digital audio tap* or 'DAT* rocordors Is a 

casa In point. T«o wMks afttr tho introduction of MT rocordtrs In thi U.S. 

wrket, a group of BUS 1c publlshtrs and songwrltors suod tht aanufacturtr for 

contributory copyright Infrlngoaent. Horo than a y*ar-and-a-ha1f lator, tht 

OAT forut still lacks full software support froa th* aisle industry. 

Facad with the threat of litigation and an uncertain aarket envlronaent, 

•anufacturcrs and retailers have felt haastrung. It seeas crazy that our 

aarketlng budget should have to include a contingency for legal fees and court 

costs Just so we can Introduce a new audio product. Yet without any products 

in the windows, consuaers have little to entice thea into our stores. Clearly 

this iapasse has been in no one's interest. 

So we've struck a deal. 

Over the years, Hr. Chairaan, this Coaalttec has worked hard to bring 

the Interested parties together, yet protect the consuaer In the process. 

Slailarly, last year, wken ausic and consuaer electronics Industry 

representatives were before the Senate Coaaerce Coaalttee, your colleaguts In 

the other chaaber asked us to work out a coaproaise. Today, I can report that 

w* have. He have sat down with aeibers of the ausic industry and negotiated a 

coaproaise we believe is fair. And as a result of your own leadership and 

support, Nr. Chairaan, and that of Chairaan Brooks and your other colleagues, 

this historic coaproaise is aabodied in the legislation before you today. 
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TIM Audio HoM Raconiing Act It an •quitabia solutton that proalsu 

uraryowa a tkara In tha bwwflts of tho digital audio rovolutlon. Tills 

Itglslatlon onablts consuMrs to nkc rocordlngs for tholr mm prlvatt, 

nenco^rclal UM; tllalnatos Hmifacturtr or rttallar liability for alleged 

copyright iBfrlngiint; and fosters NISIC Industry support for the n«M 

generation of digital recording forMts. 

Of special liportancc to Tandy is tN protection the bill iMiuld afford 

Mflufacturers and retailers fn» copyright Infrlngeaent actions based on 

CMisuaer audio taping practices. This would create a sore stable environawnt 

for the Introduction of ne« products and fonuts, allowing us to focus on 

•arketing strategies instead of litigation strategies. 

In addition to providing aanufacturers and retailers with confidence to 

introduce and aarket new audio products, the Act would instill consuaers with 

confidence to purchase and enjoy thea. For too long, the public has paid the 

cost of controversy, and suffered froa the absence of new products. Thus, the 

legislation expressly states that conswNrs have the right to use both digital 

and analog recorders to aake recordings at hoae, reaovlng any legal 

encertalnty our custoaers aay have about whether they can aake copies of 

prerecorded albuas or broadcasts for their private use. 

In exchange for these assurances, the bill requires aanufacturers to pay 

a royalty on the sale of digital recorders and blank digital tapes or other 

digital aedla. The royalties would go into a special fund for distribution to 

aMic crtatars and copyright holders. 
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It It no sacrat that paying royaltlai to tha MSIC Industry Is not 

soMthlng I particularly rallsh. But Tandy. Ilka othar Mmifacturors, both 

pays and racalvas niyaUlas undor clrcuastancas Mhero tha coapany paying Is 

not actually convlncad that It Infrlngos. It Is part of tha cost of doing 

btttlnass. In this casa. wa art willing to assuaa this nacassary and 

predlctabia ovarhaad to kaap copyright clalnnts froa undaralnlng our 

products. 

I Mould Ilka to aMiMizo that this laglslatlon Is carafully 

cIrcuBScrlbad In its provisions and affacts. Tha laglslatlon covars only 

consuaar aodol 'digital audio racording dtvlcas' daslgnad or aarkatad for tha 

prlaary purposa of aaklng coplas of audio racordlngs. Tha laglslatlon doos 

not ancoapass: 

0 Parsonal coatiutars, vidaocassatta racordars, or wltlaadla 

davlcas; 

0 Answoring or dictating aachlnas; or 

0 Prefasslonal products that would bo usad by prefasslonal 

•islclans or racording studios. 

Givon Tandy's divarsa product Una, no ona Is Bort concamad than wa arc 

about tha possibility of a alstakan or ovarly broad Intarpratatlon of this 

laglslatlon, althar diractly or In term of precadant. Ha and fallow Industry 

raprasantatlvas havt consultod with othar groups and Industries to ansura that 

wa hava not ovarlookad anything In this raspact. Vlth tha banafit of thasa 

consultations, wa can say with confidence that the bill caayorts with Its 

Intention -- the royalty obligation and serial copying llaltatlon govern only 

recorders and blank aadU that are In the Mrkatplace explicitly or prlaarlly 
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for th* pwpoM of contuBtr digital audio rtcording froa HSIC a1b«as. Thus, 

VClts, coaputcrs, and othtr davicat that art net u$«d prlaarlly for digital 

audio racordlng art outslda tht scopa of tha bill. 

Ut M concluda with that* thoughts. 

If tha past fa* yoars hava taught us anything, it is that a11 our tagal 

ftttdiitg has not proaotad na* tachnology. Our product shalvas, though by no 

Mans bara. hava batn anything but a raflactlon of ufcat wa'ra tachnlcally 

capabia of producing. 

This solution guarantaas at Tang last that consuaars hava tha right to 

rocord with both digital and analog audio davlcas. Its 'laMinlty froa 

copyright Infrlngaaant suits' provision allovs Tandy and othar unufacturars 

and retallars to aarfcat now digital audio rocordlng products without faar of 

lagal challanga. And, to aaka thasa naw digital products aora attractiva to 

consuMrs, tha bill provldas strong Incantlvas for rocord coapanlas to ralaasa 

naw albuas In naw foraats. 

Consuaars, ratallors, aanufacturars, and tha auslc Industry all stand to 

banaflt froa tha Audio Hoaa Rocordlng Act. It's a fair daal for all of us. 

Ha daoply appraclata your support and urga you to pass this bill without 

dolay- 

Thank you. 
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Mr. MOORHEAD. Mr. Weiss, we welcome you once again. 
STATEMENT OF GEORGE DAVID WEISS, PRESIDENT, 

SONGWRITERS GUILD OF AMERICA, NEW YORK. NY, ON BEHALF 
OP THE COPYRIGHT COALITION. ACCOMPANIED BY CARY 
SHERMAN. ESQ.. ARNOLD & PORTER, ON BEHALF OF THE 
WITNESSES 
Mr. WEISS. Thank you, sir. 
Mr. Chairman, and members of the subcommittee, my name is 

George David Weiss, and I am president of the Songwriters Gxiild 
of America. SGA is a national organization representing nearly 
5,000 songwriters, as well as the estates of deceased SGA mem- 
bers. SGA and its Songwriters Guild Foundation are also commit- 
ted to aiding and educating banning songwriters through scholar- 
ship grants and specialized guild programs. 

On behalf of SGA and all the remarkable writers who create 
American music, I am happy to appear before you today to urge 
swift passage of H.R. 3204, the Audio Home Recording Act. Impor- 
tantly, I am also testifying for the Copyright Coalition, founded in 
1989 and consisting of more than 30 copyright advocacy groups, 
which strongly endorses this landmark legislation. Includea in the 
Copyright Coalition are the National Music Publishers Association, 
ASCAP, BMI, SESAC, numerous State and local songwriter groups, 
the Authors Guild, and the Dramatists Guild. All told, the coalition 
represents thousands of individuals and businesses who share the 
goal of promoting the protection of copyrights in creative works. 

I have been the nonsalaried president of SGA for 10 years. I 
would stress that I am not a businessman or a recording engineer, 
but a songwriter. I earn my living writings songs or, more accu- 
rately, I earn my living from the songs I write. You may be famil- 
iar with some of my music. I wrote Can't Help Falling in Love," 
which Elvis Presley made a hit; "What A Wonderful World," re- 
corded by, among others, the great Louis Armstrong. You mav also 
know "The Lion Sleeps Tonight," "Lullaby of Birdland," and "Mr. 
Wonderful." These songs, and all the songs I create, are my prop- 
erty—intangible intellectual property—protected by copyright. 

I am here today to describe why I and the organizations I rep- 
resent so enthusiastically support H.R. 3204. In so doing, I hope it 
will become clear to the subcommittee that a delicate balance has 
been achieved in this legislation between the desire to provide the 
newest technologies for the American public, on the one hand, aiid 
the need to protect the vital interests of music creators and copy- 
right owners on the other. 

The balancing of these interests in H.R. 3204 represents a his- 
toric achievement, which, if enacted into law, will end more than 
a decade of controversy that has consumed the energies of manv 
people in both government and industry and has delayed the avail- 
ability to the public of exciting new means for the enjoyment of 
music. 

It is important to emphasize that H.R. 3204 addresses the issue 
that in the past has been most crucial for the creative music com- 
munity: the substantial threat that we believe is posed by unlim- 
ited, uncompensated digital home taping. By providing for a mod- 
est royalty and a copy-limiting system, the bill implicitly recognizes 
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the need to protect intellectual property rights and the economic 
well-being of the American music industry. 

In our view the threat of digital audio recording technology lies 
in its ability to produce a perfect copy of an original recording and 
an endless series of perfect clones of that copy. Unlike analog tech- 
nology, where the quality of each successive generation of copies 
will be degraded, digital copies of a digital recording will sound as 
Sristine as the original regardless of whether they are the first, the 

fth or the five thousandth generation. 
As creators, we derive our income from the royalties we receive 

from the sale of records and when our music is played commer- 
cially. All son^^writers depend on royalties to provide for themselves 
and their families. Our royalty checks are our paychecks, plain and 
simple. The specter of rampant imcompensated digital recording 
thus frightens songwriters, just as the suggestion of a plant closing 
strikes fear in the neart of an auto worker. 

I can speak from some experience about the financial efTects of 
new technology on our industry. When I was young—when I was 
younger—ana starting to write, I studied and worked and wrote 
and studied and worked and wrote and I was a big flop. Finally, 
when I was about at the bottom I hit the top. I wrote a song that 
FVank Sinatra recorded that became number one. It was called 
"Oh, What It Seemed To Be." That song sold 1 million copies of 
sheet music. Then along came the photocopying industiy. Today, a 
number one hit will sell at most 15,000 to 20,000 copies of sheet 
music. Next, of course, came analog taping. And now we have digi- 
tal technology. 

So, you see, songwriters have long been affected by the miracle 
and wonder of technology. We are not against it. In fact, it can 
greatly enhance our music. But we feel strongly that we must be 
treated fairly so that we, too, can send our kids to college. 

From the testimony of mv colleagues on this panel, the sub- 
committee is aware of the substantial benefits of H.R. 3204 to each 
of us. There is no need for me to repeat their statements. Rather, 
let me sav in closing that I think it is clear to all of us who have 
been involved in these issues for the past decade that without the 
members of this subcommittee and your colleagues in the other 
body no compromise would ever have been forged. By rejecting 
piecemeal approaches to these complex issues, and by forcing the 
Earties back to the bargaining table, you made us all focus on the 

roader public policies at stake and induced us to reexamine our 
individual demands. At bottom, that approach led to this legisla- 
tion. 

Mr. Chairman, on behalf of all of us in the creative community 
who so strongly support H.R. 3204, I want to thank you and Chair- 
man Brooks for introducing this legislation, and Mr. Moorhead, Mr. 
Fish, and the many, many other members of this committee and 
the House for cosponsoring it. Passage of this bill would be a re- 
markable achievement benefiting the American public and every 
segment of the music industry. 

We look forward to working with you in the coming weeks to 
make it a reality. Thank you for this opportunity. 

Mr. HUGHES [presiding]. Thank you very much, Mr. Weiss, for an 
excellent statement. 

6&-469 - 93 
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[The prepared statement of Mr. Weiss follows:] 

PREPARED STATEMENT OF GEORGE DA\TD WEISS, PRESIDLVT, SONGWRITERS 

GUILD OF AMERICA, NEW YORK, NY, OK BEHALF OF THE 

CoFYEiGHT COALITION 

Mr. Chairman and Members of the Suboomxnittee, my name is George David 

Weiss and I am president of the Songwriters Guild of America. SGA is a national 

orpuiization representing neariy 5,000 songwriters, as well as the estates of deceased 

SGA members. SGA and its Songwritars Guild Foundation are also f!niTimit»jM4 to 

aiding and educating beginning songwriters thnni^ scholarship grants and 

specialized Guild programs. 

On behalf of SGA and all the remarkable writers IHM create American music, 

I am pleased to appear befine yon today to urge swift passage of HJ1.3204, the Audio 

Home Recording Act Importantly, I am also testifying for the O Copyright Coalitaon, 

founded in 1989 and consisting of more than 30 copyright advocacy groups, whidi 

stron^y endorses this landmark legislation. Induded in the O Copjrright Coalition 

are the National Music Publishers Association (NMPA>, the American Society tt 

Composers, Authors and Publishers (ASCAP); Broadcast Music Incorporated (BMI); 

SESAC; numerous state and local songwriter groups; the Authors Guild; and the 

Dramatists Guild. All told, the O C<q>yTi^t Coalition represents thousands of 

individuals and businesses who share the goal of pnmioting the protection of 

copyrights in creative works. 

I have been president of SGA for ten years and my poaitaaa is a non-salaried 

one. I would stress that I am not a businessman or a recording nnginiwir. but a 

songwriter. I earn my living writing songs or, more accurately, I earn my Uving from 

the smi^ I write. Youmaybe&miliarwithsameofqymnaie. I wrote'Cant EMp 
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Falling In Love,' whidt EIviB Prealey made a hit; "What A Wonderiul Worid,* 

recorded by, amonf others, the great Louia AimBtrong, which was the featured song 

for the movie "Good Morning Viet Nam'; 'SUy With Me,' by Bette Midler, and "That 

Sunday, lliat Summer,' originally r«oorded by Nat IQng Cole and currently featured 

on his daughter Natalie's top selling album IJnforgettable'. You may also know The 

Lion Sleeps Tonight,' "Lullaby of Birdland,* and "Mr. Wonderful.' These songs, and 

all the songs I create, are my property-intangible "intellectual property'-protected 

by copyright. 

I am here today to describe why I and the organizations that I represent so 

enthusiastically support HJL 3204. In so doing, I hope it will become clear to the 

Subcommittee that a delicate balance has been achieved in this legislation between 

the desire to provide the newest technologies for the American public, on the one 

hand, and the need to protect the vital interests of music creators and copyright 

owners on the other. The balancing of these interests in H.R 3204 represents an 

historic achievement, which - if enacted into law - will end more than a decade of 

controversy that has consumed the energies of many people in both government and 

industry and has delayed the availability to the public of exciting new means for the 

ei\)oyment of music 

With that as background, Mr. Chairman, I would now like briefly to address 

three topics: the role of the O Copyri^t Coahtion in reaching this compromise; the 
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ooncerna raiBed for a«aton by digital audio home taxiing; and tiw benefits of HJL. 

3204 for all •egmenta of the music industry and the American consumer. 

I. Role of the C Copyright Coalition in P*rfhiTir ^ '^mVVTm 

When the O Copyright Coalition was originally founded, our aim was to provide 

a forceful voice fi>r creators and copyright owners seeking fair compensation for home 

taping of our musical works. Our initial concern was focused on legislation 

introduced in 1989 that would have relied solely on a tedmical fiz-the Serial Copy 

Management System--to address the copyri^t issues raised by the advent of digital 

audio Upe (DAT) tedmology. In June 1990, NMPA president Ed Murphy and I, 

among others, testified before the Senate Commerce Subcommittee on 

Communications on behalf of the Coalition against that legislation. We opposed the 

bill principally because it did not represent a comprehensive solution: first, it did not 

provide for compensatory royalties to creators and copyri^t owners; and second, it 

appUed only to DAT technology, not to all digital recording systems. 

In part due to the objections expressed by the O Copyri^t CoaUtion. Members 

of Congress urged the various interests to go back to the negotiating table, and to 

return when we had reached an agreement With these negotiations suocessfiUly 

concluded, the Coalition can now express its unqualified support for 

Hil- 3204 because this bill does represent a comprehensive solution. It addresses the 
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needs and eoneenu ot eananinen, oraeton, ooftyri^t ownen, and the electnmia 

induatiy, *«»i»~'i»«f their Tarious interasta. Althouch no group may have aehiered 

everjrthinc it would have wanted, each gnnq> (eta what it can Uve with in order to 

move forward into a more ptoepewue Ibtim, one in wbidti the American oonaomer 

will have aceeee to the meet advanced technnlogiee for the eqjqymant of muaie. 

I woold be remiae at this point if I did not admowledge the central role that 

Ed Murphy, ae chairman of the O Copyiicfat Coalition, played in ruarhing tliia 

compromiae. Hia viaion and akall were crucial in biingini the diaparate-and 

oftentamea contentions-groupa together, ffia ability to find the common ground, to 

ogole and puah the partiae, and hia wiUingneaa to work virtually fiill time to aeek an 

i led ua to tfaia paint. 

At the aame time, I would alao like to recognize Jeba Roach, my co-paneliat 

and the very aUe diaiman of Tkndy Corporation, who repreeenta the beat in 

American industry. Jofan'a role in breaking the atalemate simply cannot be 

overstated; hia courage in personally aeeking a compromiae waa perfaape the ain^e 

moat important &ctar in moving the negotiationa with the conaumw electronica 

induatry forward. Jay Barman, the President of RIAA, is not teatifying today but haa 

walked for years to find an acceptable legialative aolution; unquestionably, we would 

not have readied tfaia point without him. 
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n. Creativa Concenn Haiiad bv Dmtol Audio Home RaeordiM 

TUa Suboonunittee is well aware of the lenfthy and often ammoniotu 

cuutxovei'»y nnrounding the audio home taping iasue. Althou^ in the past decade 

there have been a number of attempts to fiiMhion legislative solutions-either by 

anading a royalty to compensate for our revenue losses or by requiring copy limiting 

circuitry in digital machines-the resistance of one segment or the other of the music 

industry, or complaints from the electronics industry or consumer groups, have 

inevitably doomed these efiEbrts to fiiilure. Today, of coune, all of us join in strongly 

endorsing ILR.3204. 

It would serve no purpose today to rehash the details of the ten-year struggle 

over home taping. SufBce it to say that eventually-and with substantial help from 

this Subcommittee and our other friends in Congress-all sides realised that it was 

imperative for creators, industry and the public that we oondude this dispute. Now 

that we have done so, my colleagues on this panel, and those we represent, strongly 

beUeve that our past disagreements are irrelevant and we must move on to 

implement the agreement embodied in H.R.3204. 

Nonetheless, it is important to emphasize that H.R.3204 does address the isaua 

that in the past has been most crucial for the creative music oonmiunity-tha 

substantial threat that we believe is posed by unlimited, uncompensated digital 
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home tmputg. By pnmdinK far a modest roymlty and a copy limiting syatem, the bill 

implicitly refognima the need to protect intellectiial property rights and the economic 

well being of the American music induatiy. 

To that end, HJt.32M is rooted in a oonatitutionally-based copyii^t scheme 

that fosters creativity by rewaiding innovation. As Linda Golodner of the National 

Consumers League testified recently in support of the Senate companion legislation, 

this system "serves not only the copyright holder but the American public at large- 

the consumer-because it ensures a steady supply of new creative products such as 

music' Ms. Golodner appropriately added that 'innovation cannot be properiy 

rewarded and encouraged where technology is allowed to undermine the financial 

incentives for creativity.' 

In our view, the threat of digital audio recording technology lies in its ability 

to produce a perfect copy of an original recording and an endless series of perfect 

dones of that copy. Unlike analog technology, where the quality of each successive 

generation of copies will be degraded, digital copies of a digital recording will sound 

as pristine as the original regardless of whether they are the first, fifth or five 

thousandth (generation. 

As creators, we derive our income fitnn the royalties we receive from the sale 

of recordings and when our music is played commercially. All songwriters depend on 
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royaltiM to provide fiir themaelves and their *•'«'*'«« Our royalty cfaadca are our 

paychecks. Plain and simple. The specter of rampant uncompensated digital 

recording thus firightens songwriters just as the suggestion of a plant domg strikes 

fear in the heart of an auto wwkar. 

I can speak firom some experience about the finanrial effects (tf new technology 

on otir industry. When I was young and starting to write, I studied and worked and 

I studied and wrote, and I was a big flop. Finally, when I was about at the bottom. 

I fait the top. I wrote a song that Frank Sinatra recorded that became number one, 

'Oh, What It Seemed To Be'. That song sold one million copies of sheet music. * 

Then, along came the photocopying industry. Today, a number one hit will sell at 

most 16,000 to 20,000 copies of sheet music Next, of course, came analog ta^nng, and 

now we have digital technology. 

So you see, songwriters have long been affected by the miracle and wonder of 

technology. We are not against it-in &ct, it can greatly enhance our music-but we 

feel strongly that we must be treated fairly so that we can send our kids to college, 

too. 
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m. Tha Bwiafito of H.R.3204 

HJt.3304 ia tlw dadaimtion of Yietocy for all of the partiea involved in the 

loncatandinK disimte over home taping-the munc creaton, the pubUahen, the 

ntttitling induatry, the electnmica nianufacturen and the conaumer. For aa long aa 

the legialative atalemate wmtinned, everyone waa a loaer omaumer electronics 

mannfliitnrera ware unable to introdnoe new producta in the American market; the 

racord cnmpaniea were reluctant to produce a product in a format that mig^t later 

damace their induatry; ereatora were denied new fonnats for the presentaticm of 

their worka; and conaumerB were denied the benefits of new technologies. 

To break the itnpaeee and addreas the varioua iaaues poaed by audio home 

recording, H.R.3204 ownhines three key elements from previous proposals. 

•Hie first addresses a central concern of consumers. Hie bill makes dear that 

eonaumers copying for private, non-cQmmertial use, whether in digital or analog 

format, cannot be the subject of a copyright infringement suit 

TIM second element is a system of modest royalty payments, designed to 

partially compenaate music areators and copyri^t owners for digital audio copies 

made by consumers. Importers and domestic manufoctuisrs would make modest 

royalty payments based on the sale of digital~not analog-audio recording equipment 
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and madia (•ocfa u blank di(ital tape* and diaci). Tliaaa r^Tally paymanto would be 

coUartad in a apadal fond adminiatarad by tha Copyri^ OflBce and tha Coiqvight 

Royalty TribunaL Paymenta would be diatzibatadlikaatbarooinpulaocyroyal^pooU 

under wrirting oopyiight law. 

Tha thiid dament inrolTea a tarhnolocical limitation-tha Serial Copy 

Manacamant Syatam-on tbe recording capability of nonpmfiwaiflnal digital audio 

raeording equipoMUt With thia ayatam, an endleaa number of first-generation digital 

copies could be made fimn copyiigfatad digital source materiaL However, second- 

generation digital copying (that is, copies from copies) would not be parmittad. llius, 

tha consumer would be able to copy a favorite digital rannrding for his or her personal 

use, but tha creator and the record company would be protected from ""''""••^ 

copying of their works. 

This carefully balanced package therefore provides substantial banafita to each 

of the afiectad parties. First, for creators and muaic copyiigfat ownan, it will provide 

compensation for digital copying of our nmaic and will thereby stinwlata creativity. 

Second, by removing the legal doud that has surrounded digital recording 

tadmologies, manufacturers and importers will finally be five to bring their new 

products inta tha American market without concern about copjni^it inftingem«it 

lawsuita. 
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Consumen will benefit in a number of wayi. Principally, as noted, HJl.3204 

removes eoncenis about infringement lawsuits against home audio taping for personal 

use. MoreovCT, consumers will also benefit fitnn those sections of the bill that help 

creators and manufiscturers. As I have already pointed out, by providing modest 

royalties, HJl.3204 should stimulate creativity and guarantee the consumer 

continued variety in American music. In addition, by removing the possibility of 

infiringement actions against the consumer electronics industry, the bill will hasten 

widespread distribution of new digital audio recording products and pre-recorded 

While I have spoken as a creator about my view that HJl.3204 will help both 

established and beginning songwriters by providing them with the means and 

additional incentive to pursue their craft, it would also seem logical to believe that 

additional American employment will follow in the manufacturing and service related 

sectors. My co-panelists can undoubtedly speak to this in more detaiL 

By reflecting Congress' commitment to strong international intellectual 

property protections, HJl.3204 will also assure that the U.S. will be able to argue 

fbrcefully and persuasively that similar legislation should be adopted in countries 

where no royalty system presently exists, such as Japan. Numerous other nations 

have already adopted audio rojralty systems to protect their creative communities and 

it is vital that Congress take an aggressive leadership role to protect our own 

10 
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intellectual property-baaed industriea, wfaicfa acommt fiir a laife proportion of the 

U.S. GNP and vHiicfa provide a substantial ftroraUe balance of tnde. 

I would note that a number of nations that have previously enacted audio home 

taping laws provide royalty benefits to VJS. creators and copyri^t owners only on a 

redproeal basis. Since American music is by fitf the most listened to world-wide, 

sudi reciprocity requirements mean that substantial royalties owed to American 

copyii^it owners are not being repatriated to this country. By enacting H.R.3204, 

Congress can make certain that American creators collect the foreign home taping 

royalties rightfully due them. Hopefully, enactment will also stop the trend of other 

nations enarting similar reciprocity requirements. 

In my view, the Audio Home Recording Act also contains a benefit for 

Congress. Because HJl.3204 extends to all analog and digital audio recording 

devices, whether now known or later developed, you will be spared from having to 

consider separate legislation each time a new audio recording format is devtiaped. 

TV. Conclusion 

Before I close, I would like to take a moment to make a personal observation. 

Ten years ago, when I began with SGA to seek compensation for writers who we 

believed were threatened with loss of their livelihoods through home t^nng it seemed 

U 
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• looatjr qoMt WMI IB iaaamooBtabU talk. IfrmaUy, it muwd Hkt b«liiig wit tht 

own with • t—•pacB md WMWM twid •bout m Kkriy. Bat. UttU lijr Kttle. the 

•toatiaa haa cliangad and than haa baan a growinc raoognitian of tha inportanoa of 

protactioffAmarieaneraaton. FbrmycaUaagiiaainthaauutwiitincprcfeaaioo-yonac 

and old, meoaaaflil and yat to ba pnbHahad—I could not ba faaiiiaar at tha proapact 

that H B iWH BM7 naw oooo trtrwifT law. 

Finally, I think it ia daar to ail of na who have bean involved in thaaa iaauas 

tar tha paat decade that, without the Memben of this Sabcoimnittee and ytmr 

collaagaaa in tha other body, no oompraniae would ever have been fofged. By 

iqectinc piecemeal approaefaaa to theae oomplez iaauae and by finrdng the parties 

baA to tha bargaining table, you made us all fbcos on the broader public polidea at 

stake and induced us to ra-«ianiine our individual demands. At bottom, that 

apiroTli Ird tn this Itigislatinn 

Mr. Chairman, on bdialf of all of us in the creative commnnity who so strongly 

siqipart HJl.3204,1 want to thank you and Chaiiman Brooks for introducing this 

legislation and Bfr. Moochead, Bfr. Fish and the many, many other Bfembers of this 

Committae and the House for co-sponsoring it Paaaaga of this bill would be a 

lemarkaUe achiavament *«—»*««*'''g the American public and every segment of the 

music industry. We look forward to working with you in the coming wedcs to make 

thia a raaUty. Iliankyoa. 

18 
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Mr. HUGHES. I thank the panel. I thought what we might do is, 
perhaps, at this time hear some of the music before we get to ques- 
tions. I understand that we have some digital music that you can 
share with us, and we would appreciate Uiat. 

[Technology demonstration by Michael Grubbs and DsJe 
Bledsoe.] 

Mr. HUGHES. Thank you very much. Dale. And, Mike Grubbs, 
thank you very much for that demonstration. That is very helpful. 
That is the first time that I have heard digital audio tape. Obvi- 
ously, it will bring great joy to music lovers around the world. 16 
is an exciting time to be living. \ 

Mr. WEISS. And listening. • 
[Laughter.] 
Mr. HUGHES. And listening. 
Let me just, if I might, ask just a few questions of the panel. Ei- 

ther you, Mr. Smith, or Mr. Nimiroski, if I buy a new record, tape 
or CD, what parties have a financial interest, in your judgment, in 
that product? 

Mr. SMITH. The artists; the music publishers; the songwriters; 
the musicians union; obviously, from our part it is the manufactur- 
ing facility and distribution organization that shares in it; and the 
record company. We pay the union trust fund. Those are the par- 
ties that share financially in the purchase price of a record. 

Of course, the price that is charged at the retail outlet is not the 
price that we get. That is the retail price and ours is approximately 
half of that 

Mr. HUGHES. Mr. Roach, do you know if the SCMS system or any 
other technical requirements in the technical reference document 
are protected by patents? 

Mr. ROACH. The SCMS system, as I understand it, has been 
made available to all manufacturers and is effectively freely li- 
censed to them. 

Mr. HUGHES. Mr. Weiss, I know that you participated actively in 
the negotiations, as did everybody, really, at the table, and we com- 
mend you for that. Is it your belief that the division that is set 
forth in the legislation is fair and reasonable to songwriters? 

Mr. WEISS. Absolutely. I would love to get more, a lot more, and 
I am sure the consumer electronics people like Mr. Roach would 
like to give us a lot less. But is any compromise ever perfect? I 
think the perfect compromise is one in which everybody walks 
away from the table angry and unhappy. That means nobody got 
more than anybody else and the public will be served. 

Mr. HUGHES. The reason I asked, you look very happy this morn- 
ing? 

[Laughter.] 
Mr. WEISS. I am very happy at the prospect of getting more than 

zero. We are all sullen but not mutinous, I think. 
Mr. HUGHES. Barry, would you like to comment at all? 
Mr. MANILOW. NO, sir. 
Mr. HUGHES. OK. One of the suggestions that has been made is 

that we may, perhaps, be inhibiting in some way the development 
of a new generation of equipment. Mr. Roach, what is your view 
on that score? 
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Mr. ROACH. Clearly, at this point in time it is inhibiting tech- 
nology. The DAT that has been demonstrated has not really 
reached mass market acceptance because of the fact that the re- 
cording industry has not been really able to support it. There are 
other digital recording technologies that are ready to be introduced 
into the marketplace. Clearly, this issue needs to be resolved and 
needs to be resolved properly. And fortunately, the legislation is 
broad enough that it favors no particular technology for now and 
for the future. Any technology that is in the digital recording area 
has the potential of coming to market legally. 

Mr. HUGHES. Professor Litman suggests in her testimony that 
the SCMS provisions contain a sunset clause, so that we can exam- 
ine how well a system works before making it a permanent part 
of the copyright law. What is your view of that suggestion? 

Mr. ROACH. Well, I am not sure that it is terribly practical. The 
manufacturing will incorporate the SCMS within semiconductors 
such that it would be difficult to predict when this sunset might 
actually take place or whether it would take place, et cetera. Addi- 
tionally, the SCMS represents a principle that only copies can be 
made from originals, and I think that is clear. And there is ade- 
quate provision as time goes along should the technology of imple- 
menting that aspect change to permit the Commerce Department 
to do it. 

Mr. HUGHES. IS there anything else that we can do, Mr. Roach, 
or any other member of that panel, that would assure that the leg- 
islation would be limited in its implementation to consumer audio 
recorders and will not in any way affect video technology, personal 
computers, multimedia devices, or professional equipment, for that 
matter? 

Mr. ROACH. Well, it has been the intent from the very first that 
the legislation be defined as audio recording or consumer purposes. 
Every effort has been made to ensure that the great amount of 
specificity within the legislation limits this, and clearly it is only 
appropriate that it be limited because in these other fields of tech- 
nology there are different precedents, there are technologies, there 
are different methods of use of the technology that would make this 
not applicable. So I think that the bill very clearly states that it 
is only the things that are primarily and explicitly for the purpose 
of consumer digital audio recording. 

Mr. SHERMAN. If I could just add to that, we take a great deal 
of satisfaction that the legal and technical experts in the computer 
and telecommunications industry have reviewed this legislation in 
order to ensure that it wouldn't inadvertently impact them. They 
have made some good suggestions to clarify the legislation and 
those changes were adopted in the other body. We would rec- 
ommend them here as well. We think that it clarifies the limited 
intent of the legislation. 

Mr. HUGHES. Thank you. For the record, Mr. Roach, or other 
members of the panel, we have seen a limited amount of 
prerecorded digital audio tape music in the marketplace today. I 
wonder if you would just outline for us some of the reasons for 
that, why we have not seen this particular technology more widely 
available and demanded. 



172 

Mr. ROACH. OK. The issue about the respective rights of the 
consumer to record versus the copyright rights of the artists and 
songwriters and the recording industry have been hotly debated for 
a decade, and during that period of time, for instance, the Sony 
Corp., in introducing DAT was sued by a group of songwriters and 
artists for copyright infringement issues, and that suit had a very 
chilling effect on the entire industiv. It made it verv difficult for 
those of us that were investing in R&D, investing in the technology 
to consider taking these digital recording technologies forward until 
this issue could be resolved. And clearly, in this particular case I 
don't believe there is any certainty that the courts would have 
come to a final decision and we would probably have been right 
back to Congress anyway. 

So the bottom line is the industry has effectively been stopped 
and will remain effectively stopped until this legislation passes. 

Mr. HUGHES. Any member of the panel, the legislation is widely 
Eerceived to relate only to taping of digital recordings such as CD's, 

ut the fact is it can be extended to Dan serial copying of analog 
recordings as well without any further congressional enactment. 
My question of either you, Mr. Roach, or perhaps you, Mr. 
Nimiroski, is do you expect to see coverage of analog as well as dig- 
ital source material? 

Mr. Roach. 
Mr. ROACH. OK The bill really makes it very clear that the 

consumer has the right to record analog for their own personal use, 
and this clarifies something that has been questioned among the 
parties for a long period of^time. A royaltv does not apply to that 
analog right that the consumer receives. The royalty provisions are 
only related to the digital recording, which is effectively a new in- 
dustry in its embryonic stfige. So we think that clarification of the 
consumer's right to record for their own personal use is one of the 
kev points to the bill. 

Mr. SHERMAN. Mr. Chairman, you may be referring to the SCMS 
provisions relating to analog. Those made clear that analog record- 
ers are not to be affected in any wajj by SCMS. That simply pro- 
vides that if we develop a technology in the future by which analog 
recordings can be encoded with copyright flags and the like the 
same way that digital recordings can be encodra so that the SCMS 
wnll function even better in the digital domain that is to be ex- 
tended to analog source material as well. But it will not affect any 
analog recorders at any time, and that is specifically spelled out in 
the legislation. 

Mr. HUGHES. And that is the intent? 
Mr. SHERMAN. Yes. 
Mr. HUGHES. Thank you. The gentleman from California. 
Mr. MooRHEAD. Thank you, Mr. Chairman. We all know that 

there is an awful lot of home taping taking place today. But has 
there been any kind of a study to tell us how much of that actually 
represents lost sales? A lot of people will copy something if they 
can get it free, but they might not go out and buy the record. How 
much is really being lost by that kind of activity? 

Mr. SMITH. It is very difficult to quantify it, Mr. Moorhead. Our 
record industry association figures say we are losing a billion dol- 
lars. That is a very subjective number. How many people record 
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only for their automobile? How many people make copies for other 
friends that displace sales? It is very hard to figure. But the sales 
of blank tapes dramatically increased so much over the past 10 
years that, obviously, there was this great deal of activity in home 
taping for all kinds of purposes, rather than just making a single 
copy tor another home or for an automobile and so forth. 

We believe we are losing a billion dollars here in this coiuitry. 
Forget what we are losing to piracy, to international areas like 
Thailand and other countries that are almost totally pirated. So the 
extension of this to the digital format, to this temptation, is a ter- 
rible danger to us economically. 

Mr. MooRHEAD. Because of the capabilities of making so many 
more perfect copies? 

Mr. SMITH. Making more perfect copies and entering into this 
new technology without the protection, as we did with analog cas- 
settes a dozen years ago. Technology is a double-edged sword for 
us all the time in this business. We were the first to be copied. 
Long before Gucci and Rolex and Polo shirts, the tapes were copied 
and copied all around the world, and it is an ongoing effort to try 
to control that. So the protection afforded in this bill along with the 
support we are getting from Japan and the European Community 
effectively controls that taping capability. 

Mr, MoORHEAD. Could you estimate for us what would happen 
if we had no legislation here? What would the future bring? 

Mr. SMITH. Well, from Capitol Records' standpoint, we would feel 
very much the same as we did about the digital audio tape. We 
would be terrified to hand over our masters without any protection 
that would be so easily copied, and we might have to consider from 
our own standpoint our decision to license our software. 

I think it was Mr. Roach who mentioned it. With DAT our record 
company would not license our masters for that format and that 
configuration which had a dulling effect, a fatal effect on DATs 
growth in the marketplace. This is the protection we need to go for- 
ward to enter the DCC and whatever other new digital configura- 
tions arise. 

Mr. WEISS. Mr. Moorhead, may I answer that? 
Mr. MOORHEAD. Yes. 
Mr. WEISS. I think we would be back right where we started 

from if we didn't get this bill. All of us would be fractious, un- 
happy. The ultimate loser would be the consumer because song- 
writers would have much less incentive to write, recording compa- 
nies would not want to invest in the exotic musics like jazz, folk, 
et cetera, and the hardware manufacturers would not be able to 
Eut their product out. We would all be unhappy. We would all be 

ack where we started from. But you see, the consumer would be 
hurt most by all of this. 

Mr. MOORHEAD. Have you heard from Ralph Nader and other 
consumer rights people? 

Mr. WEISS. NO, I haven't. 
Mr. ROACH. A number of consumer organizations have supported 

this bill. As I mentioned, the HRRC, which represents many of 
these consumer organizations, strongly supports the bill. By and 
large, I believe that consumer organizations believe that the bal- 
ance struck here between the rights being obtained by consumers, 
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the technology being obtained by consumers, and the royalty being 
at the maniuacturers' level is a reasonable compromise to a com- 
plicated problem. 

Mr. MooRHEAD. I was going to ask you, Mr. Roach, you really 
wouldn't want to cut down the amount that Mr. Weiss and Mr. 
Manilow get under this agreement, would you? 

Mr. Weiss mentioned that you were on different sides and you 
would like to pay them nothing if you could. 

Mr. ROACH. Clearly, in the long discussions, negotiations, as the 
parties reached their compromise there was never any agreement 
as to whether or not the billion dollars mentioned at the other end 
of the table or zero was the real amount of damages that were 
being received, or being incurred by the various interests in the re- 
cording industry. But clearly, we have come to agreement with 
something that recognizes the interest and needs of all of the par- 
ties, and I think that is very positive. 

Mr. MooRHEAD. I had one more question. How much money do 
we anticipate may be put into this royalty fund for distribution 
each year? Is there any kind of an estimate on that? 

Mr. ROACH. It is really very imprecise, Mr. Moorhead. The rea- 
son is we do not know how quickly the consumer will adopt these 
new technologies, the various pricing of the products is not real 
clear at this point, the normal reduction of price over time is not 
known. So it is really very difficult to make any tj^je of estimate 
of what the level of compensation will be over the next 5 or 10 
years. 

Mr. MOORHEAD. Thank you. 
Mr. HUGHES. The gentleman from North Carolina. 
Mr. COBLE. Thank you, Mr. Chairman. I apologize to you and the 

panel for having had to go to another meeting, and I nave missed 
most of the testimony. I want to make a statement and then ask 
a question or two, if I may, Mr. Chairman? 

This bill is not unlike all bills up here. It is not perfect. But I 
think this bill or something akin to it is necessary to address the 
flood behind the floodgates and the floodgates are about to part. So 
we need something to strengthen the floodgates and this may well 
be it. 

Now, some insist that politically the Congress cannot enact legis- 
lation to prohibit home taping for private use, on the one hand, and 
then in the same utterance they contend but this legislation may 
well be a back door attempt to accomplish that purpose. I want 
that thought to be on the table, and this is the question I want to 
ask. If you all want to respond to that thought later on, that will 
be flne too. 

But, under this bill recording companies would receive two-thirds 
of all royalty payments made by the equipment manufacturers, 
while, on the other hand, songwriters I think would receive the bal- 
ance or the remaining one-third, and the American consumers get 
ripped off". Now, let's assume that—I am not saying that. Let's as- 
sume that charge is made to me back home. You all insert your 
feet into my shoes. How would you respond to that? 

Mr. ROACH. I would be glad to respond to the rip-off" portion. Mr. 
Coble, we have about 77,000 customers in your district in North 



175 

Carolina, and we have been communicating with those customers 
through our advertising material about  

Mr. CoBL£. Mr. Roach, pardon me just a minute. My name ap- 
pears as a cosponsor. So I don't mean to suggest that I want to 
trash this bill. But I do suggest, even though my name is thereon, 
I still have some questions. So go ahead, Mr. Roach. 

Mr. ROACH. OK. And we believe that in our close relationship 
with the consumer that the consumer has been reasonably edu- 
cated toward the issues involved and that royalties are modest. 
They are at the manufacturing level. They will be paid by the hard- 
ware manufacturers, and therefore that you have in this legislation 
brought about the best compromise to the benefit of the consumer 
that it possibly would be possible to do, and at the same time you 
have protected the songwriters and artists and others that live in 
your area for the rights that they believe they have. So it is really 
a win-win situation for everyone. 

Mr. SHERMAN. I think it might also be worth putting the royalty 
fees in perspective. For an average tape that might retail for $10, 
the royalty under this bill might amount to 15 cents. That is 15 
cents to be able to copy the equivalent of two CD's of music. What 
would the retail value of two CD's be? And that 15 cents is being 
distributed among all of the participants in the creative process. I 
think that is quite a deal for consumers. 

Mr. COBLE. Anybody else want to be heard? 
Mr. SMITH. If we could do away with any taping, we would gladly 

concede the royalty. This is in no way a full repajmrient for what 
we honestly believe we lose—all of the parties, the writers, the art- 
ists, the recording companies. Our investments as a recording com- 
pany are rather major. With every new artist we record in the pop 
field, with our marketing costs and video costs we are well over a 
half a million dollars. As I stated before—^you weren't here, sir— 
but 85 percent of our pop records do not earn back the money, so 
our investment is considerable and we rely upon that 15 percent 
to pay for our ability to involve ourselves in classical and jazz and 
gospel music and so forth. So the 15 cents, the royalty is a modest 
one given the level of home taping and so forth. 

Mr. COBLE. Mr. Chairman, my next and final question is a rhe- 
torical one. We refer to this as a royalty fee. Opponents might call 
it a tax. Now, it is my belief that it is a royalty fee. Does anybody 
want to get into the business of distinguishing between a tax and 
a royalty fee in this context? 

Mr. ROACH. I would be glad to deal with that question. I think 
clearly it is a royalty. It is something paid by the manufacturer on 
hardware at the manufacturing level. It is passed through to the 
parties in the recording industry and the music industry in gen- 
eral. And a tax is something that goes to the Government, as I un- 
derstand it, for the Government's use. So this really does not have 
any of the aspects of a tax. It is really simply a royalty. 

Mr. COBLE. Well, that is my belief as well. 
Now, Mr. Roach, if my constituents don't buy off so readily on 

this, I may take you to "Tobacco Road with me and accompany me 
on a campaign trail. 
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Mr. ROACH. Well, I would love to go there, and I think with your 
popularity we can convince them that this is really the best solu- 
tion. 

Mr. COBLE. Oh, he is a charmer. Isn't he a charmer? 
[Laughter.] 
Mr. COBLE. Thank you, gentlemen. Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you. I just have a couple more questions. 
In the few short years that hardware-based copyright restriction 

has been pursued and advocated, we have seen one system 
scrapped after another as tests revealed serious defects. My ques- 
tion is is rapidly changing technology likely to make this legislation 
obsolete and, perhaps, even coiuiterproductive in the next few 
years? Mr. Roach or Mr. Nimiroski. One or the other. 

Mr. ROACH. It would appear to me that the legislation really is 
broadly construed from a technology perspective, and it, unlike 
some other legislation that was proposed that was limited to very 
specific formats, this is a very general piece of legislation that en- 
compasses really all of the digital domain which is likely to be in- 
troduced into the technology for the foreseeable ftiture. And so I 
think the bill does do an adequate job of making future tech- 
nologies legal. 

Mr. HUGHES. IS that what distinguishes the bill that was devel- 
oped just 2 years ago? 

Mr. ROACH. Yes. 
Mr. HUGHES. Because those that talk to us today about that 

technology indicate that it would have been obsolete if, in fact, we 
had passed that legislation 2 years ago. 

Mr. ROACH. Yes. The last bill was specifically a DAT—digital 
audio tape—the technology that Sony demonstrated earlier. This 
bill will encompass DAT, digital compact cassette, recordable CD, 
minidisk, even firmware type of distribution of digital music which 
could conceivably come about in the future. So it is not really lim- 
ited as to the media, but really to the specific intent and purpose 
of the recording for music purposes. 

Mr. WEISS. Excuse me, Mr. Chairman? 
Mr. HUGHES. Mr. Weiss. 
Mr. WEISS. Isn't it nice that this is such a comprehensive bill 

that you won't have us coming back to you every year or 2 years 
asking, please solve this new problem for us? 

Mr. HUGHES. Mr. Weiss, it is a pleasure to see you back. 
[Laughter.] 
Mr. HUGHES. It is a pleasure to see you before the committee. 
Imagine a store and forward system under which recording 

music is supplied by broadcasters, telecopiers, et cetera, on demand 
to consumers at home who are listening and taping. Would the 
home taping authority in this bill still apply and be effective, in 
your judgment? Anybody? 

Ms. SHERMAN. Voice and storage equipment that would be at a 
commercial level would not be covered by this legislation because 
this legislation basically covers devices used by individuals for indi- 
viduals. It would not cover transmission equipment and other 
equipment that would be in commercial enterprises. 
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Mr. HUGHES. But I am talking about a technology where you 
could access that, let's say by a home device, computer device or 
other device. Where the accessing is done in one's home. 

Ms. SHERMAN. TO the extent that the equipment at home comes 
within the definition, then it would fall within the legislation. The 
offering of that kind of service raises other issues which are not the 
subject of this legislation, but the home equipment would be cov- 
ered. 

Mr. HUGHES. I see. I think that is all the questions that I have. 
The panel has been very, very helpful to us todav, and we are in- 
debted to you for your tremendous leadership. I know each of you 
have been very key players in arriving at this consensus. We par- 
ticularly appreciate having a constituent from my district so promi- 
nently playing a role in this important area. We are delighted to 
have Barry Manilow with us, and we can understand why he has 
made so many folks around the world happy for so many years. 
And we are delighted to have you with us. And, Mr. Weiss, I am 
familiar with many, many of your songs. I was going through the 
list of them and you have snared wiui Americans likewise, and 
people around the world, some treasures, and we thank you. In 
particular, thinking about "111 Never Be Free" brings back so many 
pleasant experiences. 

Mr. WEISS. You know that one? 
[Laughter.] 
Mr. WEISS. You are one of the four people that remembers that 
Mr. HUGHES. Because I wonder if I'll ever be free. 
[Laughter.] 
Mr. HUGHES. In any event, thank you very much. You have been 

very helpful to us today. 
Mr. ROACH. Thank you, sir. 
Mr. HUGHES. I would like to welcome now our second distin- 

guished panel of witnesses. 
I wonder if those that remain in the room will attempt to try to 

keep it down as you either go back to your seats or leave the hear- 
ing room, so we can bring our next panel up. 

Our distinguished second panel this morning consists of three in- 
dividuals wiui expertise in the areas of copyright law and digital 
technology. 

First is Jessica Litman, a professor of law at Wayne State Uni- 
versity, who has written extensively on copyright law and has 
taiight intellectual property law for much of the past decade. 

Second is Dr. Irwin Lebow, a physicist who has worked in com- 
puters and satellite communications. He recently published a book, 
^lie Digital Connection: A Lawman's Guide to the Information 
Age." 

Our third witness is Dr. Wayne Green, publisher of CD Review, 
as well as a number of other publications dealing with music ana 
technology. Dr. Green is also the secretary of the Independent 
Music Puolishers Association. 

We thank you for being with us today. We have your statements. 
We have read them. And, without objection, they will all be made 
a part of the record. We hope you can summarize for us, but you 
may proceed as you see fit. 

Why don't we begin with you, first of all, Ms. Litman. Welcome. 
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STATEMENT OF JESSICA ISTMAS, PROFESSOR OF LAW, WATNE 
STATE UNIVERSITY 

Ms. LlTMAN. Thank vou, Mr. Chainnan, members of the sub- 
committee. You have clearly read my statement and I won't go 
back through it. I am just here to help. I raise in my statement 
some of the difRculties that I think this bill raises that I think you 
must take very, very seriously before enacting it. Private copying 
is a fundamental problem for the entire field of copyright, and 
sooner or later Congress is going to have to bite the bullet and re- 
solve it. This might be one step toward trying a solution and seeing 
whether or not it works. 

I do want to make just a couple of very short comments in re- 
sponse to earlier testimony. The Register of Copyrights talked 
about this bill as applying only to high-end audio, very expensive 
digital machines for the audiophile, and that is certainly true 
today. Ten years from now, it is my expectation that all tape re- 
corders will be digital tape. We are talking about a solution not for 
the next 2 years or 10 years, but a permanent feature of the copy- 
right law, although I would urge you to add a sunset provision to 
the bill. 

Second, the suggestion that we could resolve some of the ambigu- 
ity in the bill by replacing the term "phonorecord" with the term 
"audiogram" will indeed remove one potential ambiguity from this 
bill only to introduce another ambiguity back into the copyright 
law as a whole. If an audiogram is not a phonorecord, then phono- 
record no longer means miat the courts have thought Uiat it 
meant. If you decide to pursue that course, you might amend the 
definition of phonorecord, rather than adding in another term and 
generating litigation over what Congress now says that phono- 
record means. 

Finally, the last panel talked about how the technology in the bill 
will not become obsolete because instead of simply covering one 
medium or one format it covers all digital media, all digital format; 
"now known or later developed" is the language. The difficulty I see 
is that while the coverage of the bill is ror all digital media "now 
known or later developed" the technological solution that all of 
those digital formats must incorporate is terrifically specific. The 
technical reference document is very specific, very detailed. We 
don't know whether that technological solution is going to make 
sense for products that haven't been developed yet. 

It might be more sensible simply to tell Commerce what it is you 
would like the standards to accomplish, which is to prohibit a sec- 
ond generation copying in digital recording technology, and leave it 
to Commerce to try to generate regulations that keep up with tech- 
nology, with some more breathing space to adjust as technology de- 
velops faster than any of us can ever predict. 

Thank you. 
Mr. HUGHES. Thank you, Professor Litman. 
[The prepared statement of Ms. Litman follows:] 
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SUtement of PraCesfor Jesika Litman on H.R. 3204 

Before the Subcommittee on Intellectual Property and Judidal Administration of the 

House Committee on the Judiciary, 

UBd Cougresi, Second Session 

Febniaiy 19,1992 

Mr. Oiairman, memben of the Subcommittee, my name is Jessica Litaaa. lama 

Professor of Law at Wayne Sute University. I have taught, and written about, copyright 

law for eight yean. Thank you for inviting me to testier on the Audio Home Recording 

Bin. I should say at the outset that I neither support nor oppose this legislation; I wish only 

to raise some issues for your oonsideratioo. 

This bill resulu Ctom the negotiation of indusny representatives. No member of 

Congreu drafted It or was even invoh«d in its drafting. Instead, private parties negotiated 

a compromise of iheir ongoing dispute, embodied their understanding in proposed 

siatutoiy language, and handed the bill to Congress, saying "Here. We've aU agreed on 

this. Now, you enact it* 

That proMH is, in bet, the same proceu you have used for drafting and enacting 

copyright legisiatioa throughout this century. Indeed, the negotiations that led to HJL 

3204, like the negotiations that led to previoos copyright statutes, were strongly encouraged 

by members of this Subcommittee and the Senate Subcommittee. So there is ixMhing 

unprecedented in enacting a copyright bill that was devised and drafted entirely by private 

industry. 
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Because the subsunce of the bill was woriced out and the language of the bill was 

drafted with little or no Congressional input, however, it is veiy important that Congress, In 

deciding whether to enact the bill, make an independent assessment of whether it serves 

the public interest. Industiy representatives are just doing their jobs when they propose 

legislation thai they believe wilt benefit their industries. Your job is to ascertain whether 

that legislation will benefit the public at large. Those inquiries are not the same. My hope 

is to raise some of the issues that might be relevant to your determinatioa 

First, because this is a negotiated bill that tries to resohre disputes among a number 

of industiy acton, it shows some of the hallmarks of negotiated legislation. For one thing, 

the bill is vety, vety long. This is not a bill to curl up with in from of the fire for a good 

read: when combined with the technical appendix, it may, all by itselt double the number 

of words in title 17 of the United States Code. Like most privately negotiated bQls, it is 

numbingly specific in some instances, where the parties compromised on vety detailed 

specifications, and frustratingly vague in others, where the parties glossed over their 

disputes. I would not want to be either of the three administrative agencies charged with 

administering the sumte, nor the court asked to review those agencies' compliance with 

the sututoiy mandate. 

Second, because this bill is a result of negotiations among private industiy 

represenutives, it is important to think about who was not at the bargaining table, and to 

ask whether their interesu are adequately addressed by the resulting proposal. The most 

obvious absem parties were the members of the general public who engage in home taping 

of recorded works. The removal of the cloud surrounding whether home taping is fair use 

is not much of a direct benefit to these consumers, since any rights to prevent their home 

taping, if they exist, are essentially unenforceable. On the other hand, consumers, by virtue 

of this bill, will get the opportunity to buy DAT machines and media without the 

manufacturers being sued, and are asked to pay relatively modest royalties in return for 

that privilege. Another unrepresented group includes the musicians and artists who 
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theimeivet we couunier electronic equipment to to record their own compositions. It is 

less dear to me that these artists' inieresu are well-served by this bill, but you may be 

bearing &om them directly. There is, however, a group you cannot hear from, because it 

doesn't yet exist: the manufocturen and users of future generations of technological 

pr«>ducts. 

The bill is chock-full of up-to-the-minute 1991 technology. It is now 1992; by the lime 

this bill is effectivety in force, it will be 1993; by 1994 it win already be having significant 

unintended effects on new products. I can't predict what thaw effects will be; none of us 

can. I am, however, sure they will occur. By defining 'digital audio recording device* and 

'digital audio recording medium* very broadly, the bill attempts to sweep within its scope a 

wide assortment of products that have not yet been invented. By defining with great 

specificity the requirements of the serial copy management system that all such devices 

must implement, however, the bill requires those products of the future to incorporate a 

particular solution that may make no technological sense for the products in questioiL 

Compliance may be infeasible, expensive, or just plain silly in the context of particular 

pnxhicts. The Depanmem of Commerce is charged with updating the serial copy 

management system standards, but the bill appears to contemplate such a course only in 

connection with devices that are functionally equivalent to audio recording devices now on 

the market, and gives no meaningful guidance for how to respond to products on the 

horizon that fit within the literal definition of'digital audio recording device' or *digiial 

audio recording medium* or *digital audio interfoce device* but are not simply imprt>ved 

tape reoorden. Thus, I predia that if you pass this bill in its current form, it will not be too 

many years before industry comes knocking on your door to request revisions. 

These are general concerns: they arise with most negotiated bills that attempt to 

sohw the problems posed by new technology. I would also like to draw your attention to 

some specific features of this bill that deserve consideration. Let me emphasize that I am 

•3- 
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not saying thai any of these specific propoMb arc good ideas or bad ones. I am suggesting 

only that they merit careftil thought before they are made law. 

First, and most obviously, the statute confers regulatory authority over the 

manufacture and sale of digital audio products oa two different administrative agencies, 

the Commerce Departmeu and the Copyright Royalty Tribunal; three different agencies if 

you count the Copyright Office. You have done something of this son before in the 

copyright field: the compuboiy license for cable television in section 111 invoked the 

authority of the FCC and the Copyright Royalty Tribunal in an analogous way. Some of 

you may recall that in the late seventies, the FCC and the CRT for a time were working at 

cross-purposes. The FCC dismantled the regulatory structure that had supplied the basic 

assumptions underlying the cable compulsory license in section 111; the CRT then 

frantically tried to impose a compensating regime through adjustment of compulsory 

license royalties. 

Second, the authority conferred on the administrative agencies has some unusual 

limiutions. The Commerce Departmeu is in essence instructed that as an initial matter, it 

is to treat the technical reference document as if it were regulations that Commerce had 

adopted - notwithstanding that it did not propose, draft or seek public comment on the 

language of the document Further, while the Commerce Department is given authority to 

adopt regulations that vary somewhat from the technical reference document, that 

authority is drcumsctibed. The Register is instructed to promulgate regulations permitting 

private parties to request and coordinate audits and to request and coordinate binding 

arbitration; the Register is, however, given no authority to initiate either. 

The Copyright Royalty Tribunal is instructed to distribute the collected royalties 

among four groups. The first three groups, record companies, composers, and music 

publishers, are called 'interested copyright parties* and are given a variety of procedural 

rights before the Tribunal, including the ability to opt out of the procedures set by the 

Copyright Office and the CRT entirely, by two-thirds vote. The fourth group, performers. 

• 4- 
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afeiio(*iiiierested copyright panics* aad have none of dwse procedural rights. Iftwo- 

Uurdi of the record companiei, compaten and amsic publithcn elect to remove the 

colleciion and distribution of royaltiei from the statutoiy procedure, the Copyright Royalty 

Tribunal is given no power to preveai their doing lo, ewn if all of the performeis should 

objecL In general the Tribunal has no obligation and no authority to determine whether a 

negotiated substitute procedure is in the public interest; it is instructed to determine only 

whether the procedure has the 'participation of two-thirds of each of the three categories of 

interested copyright parties.' The biD has a number of provisions designed to encourage 

the interested copyright parties to reach private agreements about royalty distributioa If 

private agreements prove elusive, however, the Tribunal is assigned the tremendously 

complex, and probably infeasible, task of allocating the royalties on a wotk-by-work basis. 

Once the statute has been in force for six yean, any interested copyright party may 

petitioo the Tribunal to increase the marinnim royalty. The Tribunal's disaedoa is 

narrowly circumscribed. The bill does not dirca the Tribunal to consider whether an 

increase in the maxinuim royalty would advance statutory goals; rather, the bill appears to 

require the Tribunal to gram the increase whenever more than 20% of the royalty 

paymenu made are the mariimim royalty in the range. That seems almost certain to result 

in an increase in maximum royalties. The royalty on digital audio recording devices, for 

example, is set at 2% of the transfer price, with a SI floor and a S8 initial ceiling. Thus, 

devices selling for less than SSO would still pay the SI minim\im royalty; devices selling for 

more than S400 would still pay the $8 maximum. The Tribunal cannot lower the SI floor. 

After six yean, the Tribunal must raise the royalty ceiling on the petition of aiqr interested 

copyright patty if more than 20% of the digital audio recording devices have a transfer 

price of more than S400. Devices might sell for substantially more than S40Q, however, for 

reasons having nothing to do with their ability to reproduce copyrighted recordings; they 

L The C3tT • ianvcwd tkM k ••• eaom (k« atoaMnc di«ift<«ioa procedvnt aic <niU>ie to Hf 
MifinMrfeef»>4to^atqr«koaDMi|MM]riolkeM(otiiicdafnag(acaL The bfll |i«n tke CKT as 
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mj^t include features ooopietely umeUted to digital audio recording that command a 

higher price. Anessingwfaetbertbehigbtransferpriceof expensive devices is related to 

ibe copying of copyrighted works would be relevant both to the decision to raise the 

maximum royalty and to the dedsioa where to set the new ceiling. The bill does not 

however, give the Tribunal any disctetioo to consider it 

I am not an administrative law expert so I cannot tell you just bow umisual this bill's 

approach to administrative regulation is. It seems to me, however, that the private parties 

who negotiated this stamte are simultaneously trying to invoice (he coercive power of three 

administrative agencies to enforce the deal that they have struck, and declining to submit to 

any meaningful regulatoiy authority to determine whether the terns of that deal are in the 

public interest I would be more comfortable with the bill as drafted if it gave the 

administrative agetmes charged with implementing it more substantive authority. Since 

the bill, in its current incarnation, gives little meaningful regulatory authority to Conuneroe, 

the Copyright Ofiice or the Copyright Royalty Tribunal to adjust its veiy detailed 

provisions to better accommodate the public interest members of Congress must make an 

unusually searching examinatioa of whether the bill serves the public interest before 

enacting it 

The bill adopts two solutions to the pn>blem posed by the ease with which 

copyrighted works can be copied. Neither solution has been a part of VS. copyright law 

before. The bill levies a tax on digital recorden and blank digital tape to be deposited into 

a fund used to compensate rights holden for unauthorized recordings. That's new, 

although it has seemed to work well in Europe. We can call it a levy, or a royally or a 

license fee, but it is Ikinctionally e<)uivalent to a tax. The mechanism for actually getting 

this money to the tights-bolden it is supposed to compensate is one we have used before: 

it is essentially the same mechanism we use for other compulsory licenses. This 

distribution mechanism, however, is, at best vciy rough. It a impossible to ascertain which 

individual rights holders wtMild actually be entitled to royalties and what amount of 
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royalties they should coUecL Sa after some of the money in the fund is e«ten up by 

adminisiTative eipenses. and some of the money is earmarked for litigauon expenses, the 

rest gets ailocaied by a combination of private agreements and somewhat arbitrary 

formulas. 

The bill also requires a technological copy-prevention device to be included in all 

qualifying equipment That is very new: my impression is that we are so br the world 

pioneers of that approach. I am more concerned about this provision than I am about the 

royalty provision. I spoke earlier of the dangen of trying to legislate technology into the 

future. We cannot predict the form future technology will take, so we can't assess the 

Impact of this provision -on products that have not yet been invented. The bill not only tells 

manufacturers of digiul recording products what to do, it tells them how to do It We 

simply cannot know whether the veiy specific requirements set out in the technical 

reference doomient will be sensible or senseless when applied to future technology. There 

is some limited flexibiliiy built into the bill in the provisioa permitting Commerce to update 

its regulations, but that authority is fairly narrow. If this turns out to have been a bad idea. 

Congress will be the only agent with the authority to undo it 

My final point is that the problem of unauthorixed copying that the bill seeks to 

addres* is hardly unique to the audio recording industries. Since the 1976 Copyright Act 

was enacted, private copying of copyrighted works has beoome commonplace. Whether 

private copying is fiur use or copyright infringement is ambiguous under currem law. The 

Supreme Court's opinion in the Sony case' lays out the facton a coun would need to 

consider, but the analysis could go either way. How our copyright taw is to handle private 

copying is a Ikmdamental question, and one not limited to the audio recording and music 

industries. Authon of books, newsletters, newspapers, magazines and other print media 

face a simOar threat from photocopy and bi marhinft; authors of computer programs bee 

•n even more serious threat from personal computen. Coagrefi might wish to attack the 

1 Somt Cap. of AMfia v. Vmnrnd Cly Stadiai, 4M VS. 417 (19S«). 
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problem of privue oopyini as a whole, rather than legislating industiy-bjr-industry specific 

solutions. 

If Q)ngress decides to address the private copying problem in this specific context as 

a sort of pilot project, you should expect fiirther proposals built on this model. The Record 

Rental Amendment of 1984 was an example of a pilot approach to the same problem this 

bill seeks to address: private home copying of copyrighted works. It was followed by bills 

leading to the Software Rental Amendments of 1990, and by ooi-yet-enaaed videotape 

rental bills. You should expect that other industries will Hy to tailor the model this bill sets 

up to their own needs. Copyright owners might, for example, seek the addition of a serial 

copy management system to computer hardware or operating systems programs, permitting 

the owner of a copy of a computer program to make the back-up copy permitted by section 

117 and to enable the installation of the program on the computer's hard disk, but to 

disable copying of those copies. They might propose a tax on computer data storage media. 

More bndfully, copyright owners might propose requiring technological modification of 

photocopieis, so that they could photocopy originals but not copies, and a tax on Uank 

paper. 

At some time in the near future. Congress will have to address the issue of private 

copying globally, and figure out bow to treat it. Whether the coura would define private 

copying to be copyright infringement remains very much in the air - and will so remain, in 

n^ view, until Congress makes that determination itself. What Congress does with this bill 

will influence the proposab that industiy representatives will make in the future to come to 

terms with tb* dUHcult issues posed by private copying. 

It after careful examination, you should decide that the approach taken by the bill is 

the appropriate solution to this particular portion of the private copying problem, I have 

suggestions for ways you might consider modifying the currem bill before enacting it First, 

if you have not already done so, I would suggest that you ask the Commerce Department 

whether it is comfortable with the role the bill assigns to it Similarly, if you have not 
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already asked the Commissionen of the Copyright Royalty Tribunal whether the tasks 

committed to the Tribunal by the bill are feasible, and whether the language of the bill 

poses problems that might be avoided through better drafting, these are questions that 

should be asked. It is my undemanding that the Copyright Office has no major problems 

with the bill but the other agencies also need an opponunity to speak to you about how 

easy or difficult they will find it to follow your instructioos. I would suggest that you ai least 

consider separating the two proposals: enacting the tape tai now, and giving the industry 

some time to live with the serial copy management system before passing a statute that 

require* everyone to use iL You might warn to acQust the procedural provisions that give 

interested copyright parties, but not performers, standing to invoke the Tribunal's authority 

and that give interested copyright parties the option of replacing the collection and 

distribution mechanisms with procedures of their own devising. Finally, I would certainly 

reoommend adding a sunset provision to the serial copy management system portion of the 

bill, so that you will be able to examine bow it has worked out in practice before making it 

a permanem feature of the eopyright law. 

• 9. 
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Mr. HUGHES. Dr. Lebow, welcome. 

STATEMENT OF IRWIN L. LEBOW, PH.D^ AUTHOR. PRIVATE CON- 
SULTANT, AND FORMER CHIEF SCIENTIST-ASSOCLITE DIREC- 
TOR FOR TECHNOLOGY, DEFENSE COMMUNICATIONS AGENCY 
Dr. LEBOW. Mr. Chairman, I am pleased to have been invited to 

testify before this stibcommittee on the subject of H.R. 3204. I am 
in no way connected with either the recording industry or the elec- 
tronic eauipment industry, nor have I ever had any direct experi- 
ence with these industries. I am an engineer with many vears of 
experience in digital communication and computer technology ap- 
plied to other fields. 

As I observed how ubiquitous digital technology was becoming, 
and especially how the compact disk was revolutionizing the audio 
recording industry, I was prompted to write a book for the general 
reader covering the basics of this technology as it applies to com- 
puters, communication and music. This book, The Digital Connec- 
tion," was published a little over 1 year ago. 

My purpose therefore in appearing before the subcommittee is to 
Erovide some technical background to the proposed legislation. The 

ill provides a prescription for the peaceful coexistence of music 
copyright holders and the manufacturers of digital audio record- 
ing—DAR technology. As such, it constitutes an important step in 
enabling digital aumo technology to thrive in an uninhibited way. 
The potential problems with the proposed legislation relate not to 
its intent but to the difficulty of writing a law that does the job 
without impinging on the rights of others. The source of this dif- 
ficulty is innerent in the technology. 

I will touch briefly upon three main topics: the distinguishing 
features of the newer digital technology as opposed to the older 
analog, the relationship of DAR technology to the more general dig- 
ital computer technology, and, third, some future trends in the in- 
formation technology industry that will further complicate the 
issue of protecting intellectual property in the years to come. 

The single aspect of digital audio technology that has prompted 
this proposed legislation is its extremely hi^ fidelity or accuracy 
as compared to that achievable with analog technology. The signals 
obtained from playing a compact disk are almost exactly the same 
as those that were originally generated in the recording studio. In 
contrast, the signals obtained from a longplaying record usually de- 
viate from the original in more substantial ways. This is why the 
recording industry is much more concerned about piracy in the dig- 
ital age than it ever was before when recordings were analog. 

The reason for this is fundamental. An LP record is cut so that 
its soundtrack is as close as possible to a replica of the electrical 
signal coming out of the microphone. Similarly, the record player 
attempts to reproduce the electrical signal from this soundtrack as 
accurately as it possibly can. The problem is that both the record- 
ing and playback operations are made up of a series of complex 
processes and at every step the signal is distorted just a little bit. 
A familiar example of one source of distortion is the way a phono- 
graph pickup needle causes physical abrasions on the record's sur- 
face leading to the unpleasant effect known as record scratch. 
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While the distortion at each step may be very small, the cumu- 
lative effect of the many processes can be substantial. 

In the compact disk the audio in the recording studio is con- 
verted to a stream of digits, and it is these digits that are cut into 
the disk. The digital CD recording and playback processes are just 
as complex as those of the analog LP and potential distortions are 
there at every step, but there are techniques that guarantee that 
the digits stored on the disk are exactly the same as those gen- 
erated from the audio in the studio and that the digits retrieved 
from the disk are almost exactly the same. 

These techniques are similar to those used to guarantee accuracy 
when digits are sent from one computer to another, as, for exam- 
ple, when funds are electronically transferred from one bank to an- 
other. The same digital communication employed by the long dis- 
tance telephone companies is what makes most of today's long dis- 
tance telephone calls sound as good as local calls. The reasons for 
this extraordinary accuracy are addressed in a note which will be 
in the record. 

Since a digital recording is an exact replica of the recorder audio, 
it follows that rerecording from a digital recording preserves this 
same accuracy. Once tape and disk technology was developed that 
made rerecording available to the consumer the problem of piracy 
assumed an importance that it never had before with the lower 
quality analog rerecording, and that is why the part of the bill that 
requires use of the Serial Copy Management System to preclude 
making second generation copies of digital recordings is so impor- 
tant. 

A potential problem with the proposed legislation lies in the way 
in which it defines DAR technology. Should it be so broad as to in- 
clude general purpose computer equipment that may record audio 
just as it records other data? The fundamental reason for the ques- 
tion is that equipments that record and playback digits don't care 
about the source of the digits. To paraphrase Gertrude Stein—a 
digit is a digit is a digit regardless of where it comes from. These 
digits can represent the Library of Congress catalog, airline sched- 
ules, bank balances or atmospheric pressures as well as a Bee- 
thoven sjTnphony. 

The same storage media used for audio are used for all the other 
kinds of information. For example, the device called the Compact 
Disk-Read Only Memory (CD-ROM) is commonly used to store en- 
cyclopedic information including audio. A CD-ROM reader, very 
similar to a CD-player, is available to computer users at nominal 
cost. More to the point, the so-called erasable compact disk or mag- 
neto-optic disk, which differs from the familiar CD in that it can, 
like magnetic tape, be used for rerecording audio, is also used by 
some computers for general storage purposes in place of the more 
familiar floppy or hard disks. 

Digital audio equipment is, in reality, special-purpose computing 
equipment dedicated to audio use. General purpose computers are 
used for a wide variety of purposes that may include audio storage 
and retrieval, emulating the special purpose audio equipment. But 
it is very difficult, if not impossible, to regulate audio reproduction 
with this general-purpose equipment when it may not be used for 
audio at aU. If the legislative definitions are very strict, piracy can 

66-469 - 93 
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be committed through the use of general purpose computers. If, on 
the other hand, the definitions are too loose, then computer users 
with no interest in audio may be penalized. 

My interpretation of the bill's definitions of digital audio inter- 
face device, digital audio recording device, digital audio recording 
medium is that they are overly loose and can be interpreted to 
apply to general purpose computing subsystems that may or may 
not be used for audio recording. I think the Senate rewording helps 
a bit, but, in my opinion, it is not enough to prevent this m>nn oc- 
curring. 

Finally, the subcommittee should be aware of some possible fu- 
ture developments germane to intellectual property rights. The bill 
recognizes that piracy can occur both from storage media and frona 
broadcast. Today, the latter is no threat since there is no digital 
broadcasting, and even the best FM broadcasting gives lower qual- 
ity than a record. But people are now experimenting with digital 
audio broadcasting and in all probability it will be distributed com- 
mercially in not too many years. 

The World Administrative Radio Conference now underway in 
Spain is considering requests for a frequency allocation for this 
service. Over-the-air digital broadcasting will always be limited bv 
bandwidth constraints, out, later on, hu^e capacities will be avail- 
able with door-to-door optical cable constituting, in effect, an online 
information marketplace, and this has some relevance to the other 
subcommittee of this full committee that is now meeting on the 
subject of the Baby Bells handling information services. 

Subscribers will be able to make a selection of a variety of infor- 
mation sources, including audio or video which will be delivered to 
the home information center almost instantly as a stream of digits. 
The home information center will be general purpose, including the 
ability to store audio, video and textual information. 

It IS not inconceivable that some day this will be the primary 
way in which people obtain their records—maybe 10 or 15 years 
from now. If everything ever recorded is available in this way at 
a reasonable price, then why own records or tapes at all. In this 
situation piracy will consist of storing audio and video and then 
distributing it on line in competition with legitimate vendors. The 
techniques for thwarting this kind of piracy are quite different 
from those proposed in the pending legislation. 

I commend the subcommittee tor grappling with this very dif- 
ficult problem. Just because there may be loopholes in the regu- 
latory mechanism doesn't necessarily imply that the legislation ad- 
dressed to the most obvious sources of piracy should not be under- 
taken. But care must be taken to write legislation that will not pe- 
nalize computer manufacturers and owners who are not in the 
audio business at all but use the same technology. 

Thank you, sir. 
Mr. HUGHES. Thank you, Dr. Lebow. 
[The prepared statement of Dr. Lebow follows:] 
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8UHHARY STkTEHINT BY IRHIM L. LIBOW BIFORI THI 30BC0HMITTII ON 
INTELLECTUAL PROPERTY AND JUDICIAL ADMINISTRATION OE THE H0D8B 
JOOICIARY COHHITTEE REGARDING H.R. 3204, FEBROARY 19, 1992. 

Nr purpoaa In appaarlng bafora tha Subcoaaittaa la to pro- 
vlda aoaa tachnical background to tha propoaad laglalatlon. Tha 
Bill conatltutaa an laportant atap In anabllng digital audio 
tachnology to thrlva In an unlnhlbltad war- tta potantlal prob- 
laaa ralata not to Ita Intant but to tha dlfflcultr of writing a 
lav that doae tha job without laplnglng on tha rlghta of othara. 
Tha aourca of thla difficulty la Inharant In tha tachnology. 

Tha alngla aapaci of digital audio tachnology that haa 
proaptad thla propoaad laglalatlon la Ita astraaaly high fldallty 
or accuracy aa coaparad to that achlavabla with analog tachnolo- 
gy.  An analog racordlng on a long-playing racord or tapa davl- 
ataa froa tha original In aubatantlal waya.  In contraat, a 
digital racordlng la alaoat an aiact rapllca of tha original 
audio, and a raracording froa a digital racordlng praaarvaa thla 
aaaa accuracy.  Onca tapa and dlac tachnology waa davalopad that 
•ada raracording avallabla to tha eonauaar, tha problaa of piracy 
aaauaad an laportanca that It navar had bafora with tha lowar- 
quallty analog raracording.  And that la why that part of tha 
Bill that ragulraa uaa of tha Sacura Copy Hanagaaant Syataa 
(SCH8) to pracluda aaklng aacond-ganaratlon coplaa of digital 
racordinga la ao laportant. 

Tha potantlal problaa with tha propoaad laglalatlon llaa In 
tha way In which it daflnaa OAR tachnology.  Tha aaaa atoraga 
•adia uaad for audio ara uaad for all tha othar klnda of Informa- 
tion.  Digital audio aquipaant la, in raality, apaciai-purpoa* 
coaputlng aquipaant dadicatad to audio uaa.  OanaraJ-purpoaa 
coaputara ara uaad for a wida varlaty of purpoaaa that aay in- 
cluda audio atoraga and ratriaval, aaulating tha apaclal-purpoaa 
audio aqulpaanta.  But It la vary difficult If not lapoaalbla to 
ragulata audio raproduction with thla ganaral-purpoaa aquipaant 
whan it Bay not ba uaad for audio at all.  If tha laglalativa 
dafinitiona ara narrow. It ia poaaibla that piracy can ba coaalt- 
tad through tha uaa of ganaral-purpoaa coaputara.  If, on tha 
othar hand, tha dafinitiona ara too looaa, than coaputar uaara 
with no intaraat in audio aay ba panalliad.  Ny Intarpratation of 
tha Blll'a dafinitiona of 'digital audio intarfaca davica,* 
'digital audio racordlng davica,* and 'digital audio racordlng 
aadiuB' ia that thay ara ovarly looaa. 

Tha Subcoaalttaa ahould alao ba awara that in tha futura tha 
aain piracy thraat aay coaa froa high-quality digital aualc 
obtainad atthar ovar tha air or via eabla and radlatrlbutad 
lllagally In tha aaaa way rathar than via a racordlng aadiua. 
Tha tachnlquaa for thwarting thla kind of piracy ara quita dlf- 
farant froa thoaa propoaad in tha panding laglalatlon. 
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Irwin L. Lcbow, Ph.D. 

2S0O BdkviM Tnrac* N W. 
Wihnfoa, DC 20007 

(202)333-1836 

STATIHBNT BKPORt THK 30BCOHNITTBB ON IMTBLLBCTOkL PROPERTY AMD 
JODICIAL AOHIHISTRATION OP THB HOOSB JODICIARY COMMITTBB RBOARO- 
ING H.R. 3204, PBBRUARY 19, 1993. 

I •• plaaaad to hava baan Invltad to taatlfr bafora thla 

SubcoBBlttaa on tha aubjact of H.R. 3204, tha Audio Hoaa Racord- 

Ing Act of 1991.  I aa In no nay eonnactad with althar tha ra- 

eordlng Induatry or tha alactronlc aqulpaant induatry.  Hor hava 

I avar had anr dlract aaparlanca with thaaa Induatrlaa.  I aa an 

anginaar with aanf yaara of axparlanca In digital coaaunicatlon 

and coaputar tachnology appllad to othar flalda.  Aa I obaarvad 

how ublqultoua digital tachnology waa bacoatng and, aapaelally, 

how tha compact dlae waa ravolutlonlslng tha audio racordlng 

Induatrp, I waa proaptad to wrlta a book for tha ganaral raadar 

covarlng tha baalca of thla tachnology aa It appllaa to coaput- 

ara, coaaunicatlon, and auatc.  Thla book, Tha Digital  Connac- 

tloni  A  Layman'm Ouida  to tha In/oraation Aga,  waa publlahad a 

llttla ovar a yaar ago. 

My purpoaa, tharafora. In appaarlng bafora tha Subcoaalttaa 

la to provlda aoaa tachnlcal background to tha propoaad laglala- 

tlon.  Tha Bill providaa a praacrlptlon for tha paacaful eoaslat- 

anea of aualc copyright holdara and tha aanufacturara of digital 

audio racordlng (abbravlatad OAR) tachnology.  Aa auch, it con* 

atltutaa an Important atap In anabllng digital audio tachnology 

to thrlva In an unlnhlbltad way.  Tha potantlal problaaa with tha 

propoaad lagialatlon ralata not to Ita Intant but to tha dlffl 
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cultjr of vrltlng • law that doaa tha Job without laplngliif on tha 

rights of othara.  Tha aourca of thla difficulty la Inharant In 

tha tachnology. 

I will touch upon thraa aaln topical 1) tha dlatlngulahlng 

faaturaa of tha nawar digital tachnologr aa oppoaad to tha oldar 

analog tachnologn 2) tha ralatlonahlp of DM tachnology to tha 

•era ganaral digital coaputar tachnology; and 3) aoaa futura 

tranda In tha Inforaatlon tachnology Induatry that will furthar 

coapllcata tha laaua of protactlng Intallactual proparty In tha 

yaara to coaa. 

Tha alngla aapaet of digital audio taehnologr that haa 

proaptad thla propoaad laglalatlon la Ita aatraaaljr high fldalltr 

or aeeuraey aa coaparad to that achlavabla with analog taehnolo- 

gr .  Tha Blgnala obtalnad froa playing a coapact dlac ara alaoat 

aaactly tha aaaa aa thoaa that wara arlgtnally ganaratad In tha 

raeordlng atudlo.  In contraat, tha algnala obtalnad froa a long- 

playing racord uaually davlata froa tha original In aora aubatan- 

tlal waya.  Thla la why tha raeordlng Induatry la auch aora 

eoncarnad about piracy In tha digital aga than It avar waa bafora 

whan racordlnga wara analog. 

Tha raaaon for thla la fundaaantal. hn Ut  racord la cot ao 

that Ita aound track la aa cloaa aa poaalbla to a rapllea of tha 

alaetrleal algnal coalng out of thaalcrophonaa.  Ilallarly, tha 

racord playar attaapta to raproduca tha alaetrleal algnal froa 

thla aound track aa aecurataly aa It poaalbly can.  Tha problaa 

la that both tha raeordlng and playback oparatlona ara aada up of 

a aarlaa of eoaplas proeaaaaa, and at avary atap tha algnal la 

dlatortad luat a llttla bit. A faalllar aaaapta of ona aourca of 
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dlatortlon la tha way a phonograph pickup naadla eauaaa phyateal 

abraalona on tha raeord aurfaea laadlnf to tha unplaaaant affaet 

known aa 'raeord aeraleh.*  Hhlla tha dlatortlon at aach atap aay 

ba varr aaall, tha cuaulatlva affaet of tha aany proeaaaaa can b« 

aubatantlal. 

In tha eoapact dlae, tha audio In tha raeordlng atudlo la 

eonvartad to a atraaa of dlglta, and It la thaaa dlglta that ara 

cut Into tha dlae.  Tha digital CO racordlng and playback proe- 

aaaaa ara Juat aa eoaplas aa thoaa of tha analog Lt,  and potan- 

tlal dlatortiona ara thara at aaeh atap.  lut thara ara tach- 

nlquaa that^guarantaa that tha dlglta atorad on tha dlae ara 

mMMCtlr  tha aaaa aa thoaa ganaratad froa tha audio In tha atudlo 

and that tha dlglta rotrlavad froa tha dlae ara alaoat asactljr 

tha aaaa.  Thaaa tachnlquaa ara alallar to thoaa uaad to guaran- 

taa accuracy vhan dlglta ara aant froa ona coaputar to anothar, 

aa whan, for aaaapla, funda ara alactronlcally tranafarrad froa 

ena bank to anothar.  Thla aaaa digital eoaaunlcatlon aaplorad by 

tha long-dlatanca talaphona coapanlaa la ahat aakaa aoat of 

today'a long-dlatanca talaphona eatla aound aa good aa local 

calla.  Tha raaaona for thla aatraordlnary accuracy ara addraaaad 

in Mota 1. 

•Inea a digital racordlng la an aaaet rapllca of tha racord- 

ad audio. It followa that roraeordlng froa a digital recording 

praaarvaa thla aaaa accuracy.  One* tapo and dlae tachnology «•• 

davalopad that aada raracordlng avallabla to tha eonauaor, tha 

problaa of piracy aaauaad an laportanca that It navar had baforo 

with tha lowar-quallty analog raracordlng.  And that la why that 
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part of tha Bill tkat raqutraa uaa of tha Sacura Copy Manaqaaant 

Sjrataa (8CM8) to pracluda aaklng aacond-qanaratlon coplaa of 

digital racordlnga la ao laportant. 

Tha potantlal problaa with tha propoaad laglalatlon llaa In 

tha war In ahlch It daflnaa OAK tachnology.  Should It ba ae 

broad as to Includa ganaral-purpoaa coaputar aqulpaant that Bay 

racord audio Juat aa It racorda othar data? Tha fondaaantal 

raaaon for tha quaatlon la that aqulpaanta that racord and play- 

back digits don't eara about tha aourca of tha dlglta.  (To 

paraphraaa Qartruda Stain, a digit la a digit la a digit ragard- 

laaa of whara It coaaa froa.)  Thaaa dlglta can rapraaant tha 

Library of Congraaa catalogua, alrllna achadulae, bank balancaa, 

or ataoapharlc praaauraa aa wall aa a Baathovan ayaphony. 

Tha aaaa atoraga aadla uaad for audio ara uaad for all tha 

othar klnda of Inforaatlon.  For aaaapla, tha davlca callad tha 

coapact dlac raad-only aaaory (abbravlatad CD-RON) la eoaaonly 

uaad to atora ancyelopadlc Inforaatlon Including audio,  k CD-ROH 

raadar, vary alallar to a CD playar, la avallabla to coaputar 

uaara at a noalnal coat.  Mora to tha point, tha ao-callad mrmma- 

blm  coapact disc or aagnato-optlc dlac,  which dlffara froa tha 

faalllar CD In that It can. Ilka aagnatlc tapa, ba uaad for 

raracordlng audio, la alao uaad by aoaa eoaputara for ganaral 

atoraga purpoaaa In plaea of tha Bora faalllar floppy or hard 

dlaka.  Digital audio aqulpaant la. In raallty, mpacial-purpomm 

coaputlng aqulpaant dadlcatad to audio uaa. Omnmral-purpomm 

eoaputara ara uaad for a wlda varlaty of purpoaaa that aay in- 

cluda aud^o atoraga and ratriaval, aaulating tha apaclal-purpoaa 

audio aqulpkanta.  But It la vary difficult if not lapoaalbla to 
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ragulata audio raproductlon «ith thla ganaral-purpoaa aqulpaant 

whan It aay not ba uaad for audio at all.  If tha la«lalatlT« 

daflnitlona ara vary atrlet, piracy can ba eoaalttad threufh tha 

uaa of ganaral-purpoaa eoBputare.  If, on tha othar hand, tha 

daflnitlona ara too looaa, than coaputar uaara with no Intaraat 

In audio Bay ba panallsad.  Ny Intarpratatlon of tha Blll'a 

daflnitlona of 'digital audio Intarfaca davlco,* 'digital audio 

racordlng davlea,* aad 'digital audio raeordlng aadlua* la that 

thay ara ovarly looaa and can ba Intarpratad to apply to ganaral- 

purpoaa coaputlng aubayataaa that nay or aay not ba uaad for 

audio racordlng. [Mota 2] 

finally tha Subcoaalttaa ahoutd ba awara of muwm  paailihlM 

futura davalopaanta garaana to Intallactual proparty rlghta.  Tha 

•111 racognliaa that piracy can occur both froa atoraga aadla and 

froa broadeaata.  Today tha lattar la no throat alnca thara la no 

digital broadcasting, and avan tha baat FN broadcaatlng glvaa 

lowar quality than a racord.  But paopla ara now eiparlaantlng 

with digital audio broadcaatlng and. In all probability. It will 

ba dlatrlbutad coaaarclally In not too aany yaara.  Tha Horld 

Adalniatratlva Radio Confaranca now undar way la eonsldorlng 

raquaata for a fraquancy allocation for thla aarvlca.  Ovar-tha- 

alr digital broadcaatlng will alwaya ba llaltad by bandwidth con- 

•tralnta.  But latar on, huga capacltlaa will ba awallabla with 

door-to-door optical cablo, conatltutlng. In offact, an on-llna 

Inforaatlon aarkat placa.  Subaerlbara will ba abla to aaka a 

aalactlon of a variaty of Information aourcaa Including audio or 

vldao which will ba dallvarad to tha hoaa Inforaatlon cantar 



197 

Labe*. H. R. 3204 

alaeat laatantlr aa a atraaa of dlglta.  Tha hoaa Inforaatlon 

eantar will b« ganaral-purpoaa. Including tha abllltr to atora 

audlOr vldao, and taatoal Inforsatlon* 

It la not Ineimcalvabla that thla will bo tha prlaary war In 

ifhlch poopla obtain thalr racordlnga 10 or If yoara froa today. 

If avarythlnq avar raeordad la awallabla In thla vay at a raaaon> 

abla prlca, than why own racorda or tapaa?  In thla altoatlon, 

piracy will eonalat of atorlng audio and vldao and than dlatrlb- 

utlng It on-llna In coapatltlon with lagltlaata vandora.  Tha 

tachnlquoa for thwarting thla kind of piracy ara qulta dlffarant 

froB thoaa propoaad In tha pandlng laglalatlon« 

I eoaaand tha Subcoaalttaa for grappling with thla vary 

difficult problaa.  Juat bocauaa thara aay ba loopholaa In tha 

ragulatory aachanlaB doaan't nacoaaarlly laply that tha laglala- 

tlon addraaaad to tha aoat obvloua aoureaa of piracy ahould not 

b* undartakon. But eara auat ba takan to wrlta laglalatlon that 

will not ponallia eoaputar aanufacturara and ownara who ara not 

In tha audio bualnaaa at all but uaa tha aaaa tachnology. 

MOTM 

1.  Thara ara two aapacta to tha racordlng or coaaunlcatlon of 

audio digitally,  flrat, tha audio auat ba convartad froa analog 

to digital foca occurataly onough ao that whan tha dlglta ara 

raeonvartod to analog, tha original algnal la rocovarad.  Than 

tha dlglta auat bo raeordad or coaaunlcatad with high accuracy In 

tha faca of nolao and othor dlatortlng offacta.  Tha convaralon 

froa analog to digital la dona by taking aaaploa of tha audio and 

than convartlng aach aaapla to a nuabar*  It can ba ahown aatha- 
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•atlcally that If than* aaaplaa ara takan oftan aneu«h and If tha 

nuabara rapraaantlng aach aanpla hava anough daclnal pelnta, than 

tba procaaa of eoovartlng froa analog to digital and back again 

la virtually parfaet.  In tha aaeond procaaa, thara ara aathaaat— 

leal tachnlquaa for adding radundaner to tha audio dlglta to 

ovarcoaa tha affacta of tha nolaa and dlatortlon.  for a aora 

aatanalva aaplanatlon of thaaa proeaaaaa, aaa Irwln Labow, Thm 

OigitaJ Connaction, Chaptara 6, 7, and •, N. H. fraaaan and 

Coapany, Haw York, 1990« 

3.  ainca a ganaral-purpoaa coaputor can 'aapply a digital algnal 

through a nonprofaaalonal Intarfaca,* It aaata tha daflnltlon of 

a 'digital audio Intarfaca davlea.* k  digital atoraga davlea for 

ganaral-purpoaa uaa aar ba Indlatlngulahabla froa oaa uaad for 

audio raeordlng and tharafora aaata tha daflnltlon of a 'digital 

audio raeordlng davlea.*  Ilallarly a ganaral purpoaa atoraga 

aadlua aay ba Indlatlngulahabla froa a 'digital audio raeordlng 

aadlUB.* for aora datalla aaa Owaa C. •. Hughaa, Dlgltml   Audio 

Racortfingi A look at Frepcmmd Lmgimlation,  Haw York Law Journal, 

Octobar 1, IMl. 
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Mr. HUGHES. Dr. Green, welcome. 

STATEMENT OF WAYNE GREEN, PILD^ PUBUSHER, CD REVIEW 
MAGAZINE, AND SECRETARY, INDEPENDENT MUSIC PRODUC- 
ERS SOCIETY, HANCOCK. NH 
Dr. GREEN. Thank you. I am Wayne Green, publisher of CD Re- 

view magazine and the secretary of the Independent Music Produc- 
ers Society with about 2,000 independent record companies as 
members. 

I have a digital audio recording studio and I have several record 
labels, a distributing company, and so forth. I feel somewhat like 
the youngster that was facing the tanks at Tiananmen Square, and 
I well remember what happened to him. I believe they eventually 
executed him. But I am holding up my hand to try to stop things. 
I do not know of any of the independent record companies that 
favor this type of a movement. 

I have attended the panels at consumer electronic shows for the 
last several years where we have had Senators and Representa- 
tives there testifying and telling us, and the story has been consist- 
ent. They have said every time, We will not put through legislation 
to prevent copying of digital information unless we have proof that 
there have been losses. You have no proof You have speculation. 
You have unsubstantiated figures of a billion dollars in losses. 
Make it $10 billion. We have no proof of anything like that. 

Congress has heard these stories before. When the audio analog 
cassette came along, there was testimony that this would destroy 
the music industry. It turned out to be the biggest bonanza the 
music industry has ever had. Half of all music sales are on 
prerecorded cassettes. When the video tape recorder came along, 
testimony before Congress that this would absolutely, positively, 
without a doubt destroy the movie industry. It has been the biggest 
bonanza the movie industry has ever had. They are making more 
money from their prerecorded videocassettes, than they are from 
the theaters. I see this pattern being played over and over. 

There are technical problems, as the doctor pointed out. One of 
the things that I have issued is a CD-ROM which lists all of the 
compact disks that are available, complete with any imaginable 
kind of cross-indexing. But it also has full-color pictures of the cov- 
ers of many of them and samples of the music. So it is a combina- 
tion for computers of music, video and data information. 

I have been the editor and publisher in the past of a number of 
computer magazines, so I am not unfamiliar with digital data. And 
what we are storing on our compact disks, what we are storing on 
our digital audio tape is O's and I's, the same thing that we use 
for computer programs, the same thing that we use for computer 
data, and this is just a different kind of computer output that reads 
it into our earphones and our speakers. 

Now digital audio broadcasting was mentioned. Digital audio 
broadcasting is coming. There is no way to stop it. The preliminary 
tests show that it is enormously advantageous over FM. And, in- 
deed, tests over in the UK have shown that with .001 of the power 
you get about 10 times CTeater coverage, and instead of having one 
channel of music, you nave six channels of music on each fire- 
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quency. So that we are going to have an enormous amount of digi- 
tal materials going over these broadcasting stations. 

I think that there are some hidden agendas here. Digital audio 
tape is pretty much, as far as the consumer is concerned, a dead 
technology. The consumers have been able to buy these for several 
years whenever they wanted, and they have not bought them be- 
cause there is not much use in normal consumer applications for 
digital tape. We use it in our recording studio because it beats the 
heck out of anything that we had previously. 

But coming soon are DCC (digital compact cassette) and the 
minidisk, and we have some Thor technology from Tandy, and we 
have a number of these things coming. As Isay, I am just a small 
person speaking up in this mass of million dollar companies that 
are pushing for this and lobbying for it, and I see the ulterior mo- 
tives of controlling these new technologies. 

Now, you listened to the test here. How many of you would be 
willing to bet money on whether you were hearing an audio of an 
analog cassette, a digital cassette or a compact disk? The difference 
is really very small between a good analog cassette and a compact 
disk, and the diffierence actually with DCC, the engineers tell me 
that that sound is not as good as a good analog cassette. But it has 
the advantage of being aLie to play both a digital type of music, 
where they throw away 80 percent of the digital information, and 
an analog in the same machine. 

The same thine goes for the minidisk, the MD, which will be 
coming out probably next year, where they throw away about 75 
percent of the digital information. And again, it is not as good to 
the ear, according to the engineers that I have talked with at 
Panasonic, as a good analog cassette. 

Now, if this goes through, if this legislation goes through I can 
tell you one of the first things that is going to happen is that 
10,000 hackers are going to figure out how to change that 0 to a 
1 on your data stream. Aiid it is going to be simple to do. We have 
a very similar situation in the radio neld, where they were selling 
radios to CBers and they said, "Do not cut this red wire," because 
it will make it so that you can transmit outside of the CB band. 
Well, tens of thousands of people cut that red wire, and the FCC 
has never been able to stop them. They are operating outside of the 
normal legal bands and there has been no way to stop it. 

In my magazine, I suspect, there will be articles very quickly on 
how to convert consumer DAT machines so that they no longer 
have copy protection. Because the consumer machines normally 
will be less expensive, and I think many of our recording engineers 
are going to buy those and do the conversion. And the word will 
get out because these computer hackers are going to be able to 
solve this in minutes. If they can get into your biggest data bases 
in the country, they are going to be able to solve something simple 
like this. 

So I am not in favor of doing this. I think that you have a few— 
and I have heard all of these testimonies, the same things that I 
was hearing when the analog cassette came along—word for word, 
virtually—about the destruction of the industry. 1 see no such de- 
struction. I see only more and more sales. 
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The home recording has not been a problem. We have done stud- 
ies of this. So few people are making copies for friends. They do 
make a copy to play in the car or to play in their Walkman, and 
you are permitting that, so that is no change. 

Another aspect of it is, if you start with digital information from 
a compact disk or a digital audio tape and you go through an ana- 
log stage, it removes tne digital encoding totally, and then you go 
back to digital again and you won't hear the difference. You cannot 
hear the difference. Yes, you have gone through an analog stage, 
but the difference is so minute that I don't think even the editor 
of the most high-end magazines are going to be able to tell the dif- 
ference. 

So I don't see that we are gaining anjrthing or doing anything 
here. I recognize the problems, and I think there must be other 
ways to solve these problems rather than hamstringing a new tech- 
nology. 

Thank you. 
Mr. HUGHES. Thank you, Dr. Green. 
[The prepared statement of Dr. Green follows:] 
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Mr. HUGHES. Dr. Green, has anybody to date, to your knowledge, 
developed the capacity to basically change the senal management 
system so that they have total access? 

Dr. QlEEN. I don't know—there has been no serial mtinagement 
system, but I would predict that within minutes of it being released 
to the public we will have the changes necessary. 

Mr. HUGHES. I was under the impression that the technology is 
a lot more complicated than attempting to defeat, as has been the 
case in the past, other technologies. Such as the scrambler, you 
know, for cable TV and the devices that were developed to defeat 
those scrambling devices, to counter the scrambling devices. Am I 
incorrect? Is your information different than mine? 

Dr. GREEN. I would say that this would be very simple. It is a 
matter of changing a couple of bits in the bitstream, and as I say, 
any hacker would be able to do that veiy quickly. 

Mr. HUGHES. Do you share that opinion, Dr. Lebow? 
Dr. LEBOW. I think there is no such thing as a foolproof device 

of this kind. No law can be foolproof. You try to take care of all 
the loopholes you can. If someone really wants to do it, whether to 
make money out of it or just as a game, he will do it. 

Mr. HUGHES. While you are responding to questions, Dr. Lebow, 
you allude to the fact that some of the terminology might be overly 
broad. Overly loose, I think you suggest. But you don't suggest any 
way in which that could be addressed. Do you have some sugges- 
tions? 

Dr. LEBOW. NO, I don't have any specific suggestions. The gen- 
tleman from Tandy, Mr. Roach, seemed to feel that the legislation 
took care of personal computers in particular, that the language in 
the bill as amended by the Senate took care of personal computers. 
My reading did not say that. And because the devices, the storage 
devices, the recording devices are so similar, the same storage de- 
vices can be supplied as computer peripherals for general use as for 
audio recording. 

The only suggestion I could make in the legislation would be to 
specifically exclude those devices that are provided for general-pur- 
pose use on computers. If you do that you open up the loophole that 
someone, a determined pirate, can buy himself some cheap general- 
Eurpose computing equipment and go and make audio copies to his 

eart's delight. But you have to figure how many people will do 
that. 

The opposite side of the coin is that you may penalize the pur- 
chasers of those devices who have no intention of using them for 
audio. 

Mr. HUGHES. Do you share Dr. Green's view that home taping is 
really not a serious problem, Professor Litman or Dr. Lebow? 

Dr. LEBOW. I really don't know. 
Mr. HUGHES. Professor. 
Ms. LITMAN. I think home taping is less of a problem than home 

copying of computer soflware. I think home copying is increasingly 
going to become a huge problem as we move into a society where 
we are distributing many of our copyrighted works on line, over 
wires, through the air, and as we move to a technology that makes 
copying very easy. 



204 

Mr. HUGHES. And as the quality improves, Professor, isn't that 
going to encourage home taping? Why would anybody want to go 
out and buy a tape if they can make one from somebody else's, if 
the quality is there? 

Ms. LiTMAN. There are some of us who would, perhaps because 
I teach copyright law. I go out and get an audio cassette tape to 
Elay in my car in addition to the compact disk I have got in my 

ooKshelf. Surely that is rare. I do recall that back before metal 
and chrome cassette tapes, serious audiophiles, rather than buying 
prerecorded cassette tapes, made their own because they felt the 
quality was better than what they could get from prerecorded 
tapes. 

Mr. HUGHES. But if you can make a tape that is almost perfect, 
almost a duplicate of the original, isn't that going to present an in- 
creasing problem of home taping? 

Ms. LiTMAN. No question. 
Mr. HUGHES. Dr. Green, do you accept that premise or reject that 

premise? 
Dr. GREEN. It depends on degree. I don't see it being much of a 

ftroblem now, and if we doubledit, it would not be much of a prob- 
em. You are going to have this technology difficulty hitting you in 

many ways. For instance, we have simple ways now of inputting 
books into computers. You just put it on there, on a reader and it 
inputs the data from the book into the computer, and then you can 
print out that book at a fraction of the cost of buying the book, and 
we don't have any way to cope with this. This is going to be very 
popular, I believe, as more and more scanners become available. 

These are things that we have to tackle in some way, but I don't 
think hamstringing the technology is the approach to that. 

Mr. HUGHES. Well, you know, frankly, the one area where I have 
some difficulty with your argument is that you suggest that home 
taping isn't a problem. I haven't seen any data either. I don't know 
how you measure the piracy that takes place. I can only borrow 
from my own personal experiences in my own life, and I see that 
copying taking place with some degree of regularity. Don't you? 

Dr. GREEN. No, I don't. 
Mr. HUGHES. You don't? 
Dr. GREEN. I have a fairly large tape collection and most of it is 

recordings of meetings and things like that, and talks that I have 
given, but I have a fairly large collection of prerecorded tape, all 
of which I have bought. And I probably have a dozen tapes that 
I have made from LPs or CD's to use in the car, but not much else. 
I have never had anjybody give me any copies of tapes. 

Mr. HUGHES. Don t you nnd that is pretty commonplace? 
Dr. GREEN. What is that? 
Mr. HUGHES. Making tapes. 
Dr. GREEN. Oh. For the car or the Walkman? Yes. 
Mr. HUGHES. For exchanging with friends, you don't see that? 
Dr. GREEN. The youngsters seem to be doing that. 
Mr. HUGHES. Well, I include youngsters. 'Tney are a part of us. 
Dr. GREEN. We did a study of our readers. I have about 300,000 

readers of CD Review, and there were about IV2 percent that said 
that they had gotten tapes from other people or had given tapes 
to other people. So it seems like a small leakage there. 
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Mr. HUGHES. But it seems to me that there is some argument 
to be made that as you technologically incretise their ability to 
make perfect tapes—I find that youngsters are pretty good at dis- 
tinguishing sound. I am sure my son could have verv easily seen 
the difference between the analo|^ that was played today, certainly 
more so than myself, and the digital tape that was played today 
taken from a CD. 

Dr. GREEN. He won't be able to hear the difference of a digital 
tape that has gone through an analog stage to remove all of the 
coding and gone back to digital again. This coding will not ^ 
through that and he won't be able to hear the difference. So it is 
going to be pretty simple to defeat. 

Mr. HUGHES. Your argument is that why do what we are doing 
because it is going to be easy to defeat. And besides that, as I un- 
derstand your testimony, there are new technologies that are just 
around the comer, including digital broadcasting, which will make 
it all moot. 

Dr. GREEN. Also, video is going digital audio and this would 
cover all movie recordings in the future, as far as I see your pro- 
posed legislation, because the high definition movies are all |^ing 
to have digital audio, and you don't say anything about digital 
audio where it includes video. So you are going to be having these 
royalties on videos in the future. 

And remember a 3-percent royalty doesn't seem like much, but 
that goes on at the manufacturer, which means that it is at least 
doubled by the time it gets to the consumer. So a 15 cents royalty 
will end up costing the consumer 30 cents, and in all probability 
will then be moved up to the next 99 cents point. 

Mr. HUGHES. Dr. Lebow, does the exclusion of computers and 
audiovisual devices from the bill mean that the legislation could 
quickly become meaningless? For example, should unrestricted tap- 
ing of the distal audio portion of high definition television be per- 
mitted once HDTV becomes available in totally digitalized form? 

Dr. LEBOW. It could be. It could be. When digital television be- 
comes available, whether it is HDTV or ordinary TV, then it is iust 
another stream of digits and one can do with it what one will. If 
the bill specifically restricts its provisions to audio and audio only, 
then that is not a problem. But, if the language is ambiguous so 
that it can include audio that is part of an overall video program, 
then that is something to be concerned about. 

Mr. HUGHES. I thought the bill was constructed to limit it to 
audio. 

Dr. LEBOW. I believe so. 
Mr. HUGHES. Do you find any of this language that would sug- 

gest that it could be misinterpreted? 
Dr. LEBOW. I found in my reading of it that it eliminated video 

to my satisfaction. My problem, as I said in mv statement, was the 
equipments. The equipments for audio recoraing can be general- 
purpose peripherals to computers. That was my problem. 

Mr. HUGHES. I take it from your testimony—I don't want to 
overgeneralize, and I am sure you will correct me if I am wrong— 
basically, you indicate that you can see some advantages to the leg- 
islation moving forward but you are concerned about some of the 
terminology, that it might be overly broad. 
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Dr. LEBOW. Yes, that is right. I have no objection to the intent 
of the bill at all. It is just simply the provisions applying to 
nonaudio uses that I am concerned about 

Mr. HUGHES. Professor Litman, I take it that you can see that 
there could be some public good from the bill, but you would like 
to limit, by sunset, perhaps, and some other suggestions, the legis- 
lation to make sure that we reexamine it in a few years as the 
technology evolves? 

Ms. LITMAN. I have no difficulty with the concept underlying the 
bill, and no difficulty at all with the tax on the tapes as a concept 
I am concerned, and I say in my statement I am concerned—^with 
the administrative proceaures that go to the distribution and the 
collection of the tax, and with the provision allowing interested 
copyright parties to opt out on a two-thirds vote with nobody tak- 
ing a look at that. I am concerned that the performers, who are for 
the first time getting a royalty, are not parties with standing to ask 
the Copyright Royalty Tribunal for anything in the distribution 
procedure. Those are aifficulties with execution. 

Conceptually, I do have a problem with the Serial Copy Man^e- 
ment System, although it may well be worth trjnng to see if it 
works. And I think I share with these gentlemen the belief that it 
usually turns out to be folly to try to legislate technology. There is 
too much that we cannot predict that is going to come around 1 
year, 2 years, 3 years from now and cause the legislation to have 
unintended meaning. 

So I am concerned about that particular proposal conceptually, 
although the parameters of what copying it permits and what copy- 
ing it prohibits strike me as sound. 

Mr. HUGHES. And, Dr. Green, I take it that you are still trying 
to make up your mind about the bill, as to whether it is just bad 
policy or whether it just would be worthless. 

Dr. GREEN. Not really. I would like to see it shelved until there 
is some demonstrated need, some proof that something like this 
can actually be put into place, as was promised at consumer elec- 
tronic show panels. 

I notice that there has been a great reluctance to make any esti- 
mates of the cost of implementing this and any estimate of the rev- 
enues to be involved. I know that there is a phrase in there that 
says that the cost of implementation are to be taken from the reve- 
nues, and I raise the question, supposing the costs of implementa- 
tion which are to be done by the U.S. Government, and we know 
that that is a very efficient unit, supposing they exceed the reve- 
nues, will we then be able to turn around and retrieve those losses 
from these people who would normally benefit from this? Because 
I would hate to see this bill become another addition to the budget 
deficit and add another $50 or $100 million to that. 

Implementation of this is not going to be simple. We are talking 
about a police force. We are talking about courts and lawyers. All 
through the bill the reference is to the various problems of imple- 
mentation, and, of course, we might want to have some kind of an 
environmental impact statement on just what is going to happen 
with all the paperwork that this generates. 

Mr. HUGHES. We use that all the time. Any time we want to 
shelve a bill we always ask for an EIS. 
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[Laiighter.] 
Dr. GREEN. Because the paperwork is going to be monumental. 
Mr. HUGHES. Well, you are suggesting seriously that possibly the 

costs of implementing would exceed revenues? Do you really belieVe 
that? 

Dr. GREEN. I would not be surprised at all. 
Mr. HUGHES. I find that interesting. 
Dr. GREEN. Well, consider this. The digital audio tape technology 

has failed in the consumer market all over the world, and it is not 
a success. So, if you are going to try to get money from the sale 
of digital audio tape consumers you are not going to get any money 
from that. 

Mr. HUGHES. I have an awful lot of people coming in to see me 
these davs, back in the district and here, who believe that it is a 
winner. I can't imagine them coming in to see me as frequently as 
they have in the last few months TOlieving that it is not going to 
generate revenues—songwriters and other artists and performers 
and record companies. 

Dr. GREEN. I know. I heard the testimony. 
Mr. HUGHES. And they are pretty good with arithmetic. 
Dr. GREEN. Yes. So am I. I nave a pretty good track record. 
Mr. HUGHES. Well, how about the argument that technology has 

not been wdely marketed because of a number of barriers?What 
do you say to that? One of the things that this committee has to 
look at is the overriding public interest, and the public interest is 
served by advancing the arts. It is so important that it is in our 
Constitution. 

How about that? How about the pure joy of listening to one of 
Mr. Weiss's wonderful songs? 

Dr. GREEN. Well, of course, I have digital compact disks and I lis- 
ten to those. I have had a digital audio tape recorder for several 
years now, since they first came out, and I find that I never listen 
to prerecorded, and I have cartons and cartons of prerecorded DAT 
tapes. I don't listen to those because it is so much more clumsy to 
use than a compact disk, where I can go from one track to another 
whenever I want. And so I, just as a consumer, do not use it. 

Now, I looked at my own case as a recorder, and I have recorded, 
as I said, thousands of tapes. There are very few cases where I 
would want to use digital audio tape in preference to analog, be- 
cause in most recording cases you don't have the environment that 
is going to make the difference. Now, I have a digital audio tape 
studio, and I know what it takes to make a good digital master, 
and it is formidable. So for most applications analog does just fine. 

I looked back through my whole history, and I guess I wish that 
there had been a digital audio tape of me singing in "The Pirates 
of Penzance" in hi^ school. But outside of that, not much. 

Mr. HUGHES. Did you hear the same arguments when the CD 
technology was emerging—why would anybody want CD with 
analogs and that sort of thing? Did you hear those same argu- 
ments? 

Dr. GREEN. Oh, yes. Yes. 
Mr. HUGHES. I seem to have remembered. 
Dr. GREEN. This is the reason that I started the magazine 9 

years ago on compact disks, because I knew that they would sound 
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better with normal average audio equipment. They are going to 
sound better than an LP. They don't have the cracks and pops. 
They have a broader frequency range. They have a greater dynamic 
range. They are better and you can hear that instantly. 

But they are not that much better than a good analog tape, and 
they are certainly better than a DCC or an MD is going to be. 

Mr. HUGHES. I understand. 
Ms. LiTMAN. Mr. Chairman. 
Mr. HUGHES. Yes, Professor Litman? 
Ms. LITMAN. Let me make an unpopular suggestion. If the over- 

riding problem were that there is a cloud over wis technology. Con- 
gress could remove the cloud with a one sentence provision that it 
is not copyright infringement to sell or manufacture digital audio 
recorders. End of cloud. That, for lots of policy reasons, might not 
be the way that Congress would want to go. But surely the cloud 
can be removed without 150 pages in a technical appendix. 

Mr. HUGHES. I understand. But, unfortunately, our task is a lit- 
tle more complex than that. Our task is one of balancing, balancing 
the interest of the public, and having the cultural diversity that are 
important to this coimtry, and encouraging creators to produce. 
That balance is a very important one to mamtain. And, frankly, if 
we waited until the new technolo^es were on the block, we would 
be waiting from here to eternity. Technologies continue to emerge. 

We have the wherewithal to make changes in the law if we find 
the law is outmoded. You don't have to put a sunset provision in 
to sunset it, we can change the law. And we do that from time to 
time. 

Dr. GREEN. But could we wait until we are hurt instead of say- 
ing, "Gee. We might get hurt. Let's do this to stop it." 

Mr. HUGHES. Well, Dr. Green, that is an interesting observation. 
I don't think there is any question I am persuaded, just like the 
songwriters found much of their sheet music was being photocopied 
ana as a result they were not being rewarded for their works, that 
there are abuses in the home copying area. So I differ with you, 
as a matter of—maybe it is degree, but I differ. I can understand 
the argument that as we perfect these copying technologies it is 
going to induce those who so copy and share with friends and oth- 
ers, it is going to exacerbate that problem. 

Dr. GREEN. Well, this is one oi the things we have to live with, 
and I have been through this in the computer field. I started one 
of the first companies to produce mass-produced software for micro- 
computers, and I was put out of business by copying. I first ran 
into it in the educational field. We produced some superb edu- 
cational programs, but we noticed that we were selling very few of 
them. And when we studied it, we found that we were selling one 
copy to each school. Then we noticed a year later that that had 
slowed down to one copy to each school district. So we stopped 
making educational software, and indeed, there is very little edu- 
cational software out there today, mostly as a result of this copying 
thing. 

So I am aware of that. And that killed off several thousand small 
companies. It was only the companies that made software that was 
so complex and had so many instructions that they had to buy it 
that survived. 
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So this is survival of the fittest, the Darwinian theory again. 
Mr. HUGHES. I understand. As I indicated at the outset, and this 

will be my last comment, that is why I indicated that our job is 
to ensure that the public good is served. We will certainly look at 
vour testimony and the concerns, the legitimate concerns that 3^ou 
have raised, and we appreciate your contributions to this hearing 
today. Thank you very much. 

That concludes the testimony for today, and the subcommittee 
stands adjourned. 

[Whereupon, at 12:12 p.m., the subcommittee a4ioumed, to 
reconvene subject to the call of the Chair.] 
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oap 
wu»»iii ami 

Pabruary It. 19S2 

Th* Henecabl* NitUam Hughaa 
Chainaaa. Heua* Judiciary tubeaaalttaa on iBtallaetual 

Propartjr and Judicial Adainiatratlsn 
20'' Cannon Houaa Otfiea SuildlBg 
United Stata* Houaa ot Rapraaantatlvaa 
HaahinvtoB. O.C. 20S15 

Daar Mr. Cbalraaa: 

Pellouing ara tba ceaawata of tba Asaeclatlaa of JUaarlcan 
rubllataora ("MP") with raapaet to B.>. 3204. tha Audio Hoao 
Racording Act ot 19*1. Ha reapacttully ra«uaat that thla 1 attar ba 
•ada part of tha lonaal haarino racocd on H.R. 3204. 

Aa thla Subeoanittoa ia wall awara, (or aaay yaara tha laaua 
»t uaauthoritad boaw taping of •uaic haa boon a meh-dabatad and 
eontantiona oaa. In tha paat rapraaantativoa ot tha aataic and tha 
conauawr alaetronica induatriaa hava aagafod In a tina oooaiaalag 
and fraetloua dabata focualDg, in largo part, on tha iavaet of now 
audio alaetronica tachnologiaa on tha ocoaaaUe woll-baing of tboaa 
who croata aualc and anka a vaat array of auaical worka availabta 
to conauaMra both hera and abroad. A ailaatoao waa raaehed last 
July whan tha participanta in tba audio hoiaa taping dabata 
aanounead thair aupport for the laglalativo aolutlon aadiodiad in 
tba bill now bafora thia Subcoaalttoo. 

AAP applauda theaa partiaa that ha*o davoted ao aueh tlaa and 
affort to raaolTing tha diapute ovor tho hoaa taping of male. At 
tha aaaa tim. howavat. AAP balievaa that, aa praaantly drafted, 
the pending legialation axtanda bayood the laaua of audio hoao 
taping of prerecorded nualc and aftaeta diraetly the Interaata of 
trarioua book publiahara -- publlahara who wore neither iaaaaraed ia 
thla long-atanding diapute between the auaie Induatry and the audio 
hardware B«nutacturera, nor party to tba nagotiatlona that lad to 
the "historic coavroouae" reflected in the bill. B.R. 3204 lavacta 
on the loteresta of the publiahara of ao-eallad "apokao word 
reeordings,' — e.g., audio book or booka an tape, racordlnga of 
Instructional aatariala and conferanee proeoadin«a — which contain 
Bo anuical aounds or Muleal aounds that are only incidental to 
apoken words fixed in the reeordlBg.  In particular, the bill 
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denies these publishers both the right to sue for copyright 
infringement under certain circumstances and the eight to share in 
the royalty pool created under the bill. 

The legislation's impact on these "spoken word recordings" is 
of great concern to various members of AAP. The market for spoken 
word recordings is a growing one. For example, it is estimated 
that in 1991 audio book sales totaled approximately $850 million. 
In addition, sales of spoken word technical and training materials 
total approximately $50 million per year. 

In its current form, B.R. 3204 treats these "spoken word 
recordings" differently from the musical recordings that are the 
focus of this legislation; and, by doing so, we submit, H.R. 3204 
affects "spoken word recordings" in a manner that warrants 
legislative correction. 

Significantly, although spoken word recordings fixed in 
phonorecords are covered by Section 1002 of H.R. 3204 -- thereby 
preventing "spoken word" copyright owners from protecting their 
rights by bringing copyright infringement suits against non- 
commercial copying -- these same copyright owners are denied the 
right to participate in the royalty pool created under the bill. 
This is so because the royalty pool applies only to musical works 
and the recorded musical works themselves. Thus, as now drafted 
this legislation unfairly discriminates against "spoken word 
recordings." It effectively creates an uncompensated exemption 
from copyright liability for unauthorised, non-comnercial 
duplications of spoken word recordings. 

To resiedy this situation, AAP urges this Subcommittee to amend 
H.R. 3204 to exclude "spoken word recordings" from the scope of the 
bill. In AAP's view, this result can be best accomplished by 
amending H.R. 3204 to provide that for purposes of this 
legislation, phonorecords do not include material objects in which 
are fixed "spoken word recordings." He have discussed this 
approach both with Subcommittee staff and representatives of the 
proponents of H.R. 3204. Hr. Chairman, as the result of a series 
of our discussions with the proponents, we have agreed jointly on 
the language of a suggested amendment to H.R. 3204. He hope that 
you and your colleagues will endorse an amendment along these 
lines: 

For the purposes of this chapter, a 
phonorecord does not include a material object 
in which the fixed sounds consist entirely of 
spoken word recordings. A "spoken word 
recording" is a sound recording in which are 
fixed only a series of spoken words, except 
that the spoken words may be accompanied by 
incidental musical or other sounds. 



218 

It ia our imdecatanding that tha proponenta of the bill will, 
conalatent with the current veralon of the Senate bill, advocate 
that the word "audiogran" be subatituted for "phonorecord". Should 
that change be nade, the suggeated aaiendnent ahould be modified 
accordingly. 

In AAP'a view, this language will accomplish the important 
purpose of removing "spoken word recordings" from the reach of thia 
legislation. Under the proposed language, for example, "audio 
books" or "books on tape" that contain only spoken words are 
excluded from the bill. In addition, various other works, 
including "audio books" or "books on tape" that may use incidental 
•usic e.g.. to serve as a bridge between chapters or sections, alao 
would be outaide the scope of H.R. 3204. 

Hr. Chairman, it ia AAP's position that the inclusion of the 
"spoken word" language set out above ia consistent with the other 
provisions in H.R. 3204 that are also designed to limit the reach 
of the legislation and to focus the proposal on private, home 
copying of prerecorded music. For example, expressly excluded from 
the definition of "digital audio recording device" are among other 
things, "dictation machines, answering machines, and other audio 
recording equipment that ia designed and marketed primarily for the 
creation of sound recordings resulting from the fixation of 
nonmuaical sounds" (Section 1001 (3)(B)). Similarly, the 
definition of "digital audio recording medium" specifically 
excludes a material object "that is primarily marketed and most 
conmonly used by consumers either for the purpose of making copies 
of motion pictures or other audiovisual worka or for the purpose of 
making copies of nonmusical literary works, including, without 
limitation, computer programs or databases" (Section 1001 
(4)(B)(ii)). AAF submits that the suggested "spoken word" 
amendment is in line with these and other narrowing provisions in 
H.R. 3204. 

In addition, AAP urges that the bill be amended so as to 
delete "(2) EXAMPLE. -- " from Section 1002, page II, line 16. He 
have mentioned thia suggested change to Subcommittee staff and we 
have also been informed that the bill's proponents do not object to 
this change. Aa AAP understands it, the purpose of the language 
following "(2) Example" is to make clear that the copying of a 
phonorecord by a consumer for private, noncommercial purposes is 
not for direct or indirect conmercial advantage and thus is not 
actionable under the bill. AAP believes that thia purpose can be 
better achieved by deleting "(2) Example." 

Mr. Chairman, AAP would be remiss if it did not take this 
opportunity to thank the representatives of the bill's proponents 
for their willingness to work with us to address the Issues 
discussed above and to reach a mutually satisfactory resolution -- 
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a resolution that H« hop* will prov* acceptable to you and your 
colleaguea. Aa always we are also grateful for the efforts of your 
Subcoaraittae staff and we greatly appreciate their cooperation on 
this iaiportant issue. 

Sincerely, 

Michael R. Klipper 
Vice President, Legal and 

Governmental Affairs 

Chairman Brooks; 
Hefflbers of the Subcomnittee on Intellectual Property and 
Judicial Administration 
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APPENDIX 2.-I9TATEHENTS AND MATERIAL SUBMITTED BY FRANK 
BEACHAM, NEW YORK, NY 

Mr. Chainnan and members of the subcommittee. 

Before addressing some substantive issues involving the Audio Home 

Recording Act, 1 wish to protest to the members of this subcommittee the 

handling of the public hearing regarding this legislation on Feb. 19, 1992. 

That hearing was dominated by industry lobbyists and corporate 

proponents of H.R. 3204 and was virtually closed to end users of digital 

recording technology. As a producer of network radio programming and a 

professional user of digital recording technology, I personally was denied the 

opportunity to testify at the hearing and no one representing my point of 

view was there either. An entire body of working recordists will be affected 

by this legislation and neither the Senate nor House has offered these people 

a chance to be heard. 

The very idea that headline-grabbing entertainers such as Barry 

Manilow and Debbie Gibson ate used to divert attention from the real issues 

at stake is a disgrace. Have we reached the point where congressional 

bearings are being turned into the equivalent of "Entertainment Tonight?" 

What ever happened to objective information gathering on the issues and 

fairness to all sides? 

Mr. Chainnan. I urge you to hold a new hearing on The Audio Home 

Recording Act and seek the testimony of a cross section of the people whose 

lives are to be affected by this legislation. If the subconunittee staff is not 

capable of locating these witnesses, then I suggest you hire an unbiased 

outside consultant to do it for you.   Lobbyists with a vested financial interest 
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in the passage of this legislatioii have dominated the hearing process so far 

and have misled the public enough regarding H.R. 3204. It is time for an 

objective and open-minded fomm on the issues at hand. 

Last year I submitted oral and written statements concerning the Audio 

Home Recording Act to the Senate. I enclosed a copy of those statements 

here (Exhibit 1) and will not repeat the same infonnation in this statement I 

ask that the Senate statements be made part of this record. In this statement I 

would like to address two key issues not raised earlier 1.) the effect the 

legislation will have on business users of digital tape recorders, and 2.) the 

unintMided effects of the tax. 

So-called "professionar equipment is supposedly exempt from the 

provisions of the legislation. A problem for broadcasters, business and 

educational recordists lies in the distinction made between "professional" 

and "consumer" equipment Under the legislation, equipment considered 

professional will be marked with the letter "P" or have the word 

"Professional" on the outside packaging. In order to determine whether or 

not a machine is really designed for pros or consumers, the bill lists several 

factors including the type of error detection system, input/output interfaces, 

sales literature, distribution channels and, curiously, the occupation of the 

user and the application to which the recorder is put 

It is interesting to note HM certain of the so-called "pro" features 

mentioned in the bill, such as read-after-write, time code functions and 

professional connectors, are already appearing on some high-end consumer 

model DAT decks. Many of the nation's top professional recording engineers 

and producers use this consumer-grade gear in their homes and offices for 

reviewing their work. Consumer model DAT machines (some professionally 
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modified) are found in hundreds of radio stations and have even been used to 

recofd commercial CD releases and motion picture soundtracks. 

So how will H.R. 3204 affect business? A new Sony digital recording 

technology, released on the Japanese market in February, 1992 and 

scheduled for release later this year in the United States, offers a clear 

illustration of how the "sweep" of this legislation will damage many 

professional recordists. 

Sony's new "Scoopman," an ultra miniature 7-oz. broadcast-quality 

stereo digital tape recorder (with postage stamp-sized cassette) is designed 

for use by radio news reporters, business and education users (see attached 

product literature, Exhibit 2.) Sony's U.S. publicists say the device is ofit 

intended for or marketed to the consumer market However, "Scoopman" is 

equipped with SCMS copy protection circuitry. Why? I'm am told that the 

reason is the company wants to keep within the spirit of the "DAT Pact" 

agreement and the pending legislation. 

This raises some interesting questions. Are the news broadcasters and 

businesses who will use "Scoopman" tape recorders "consumers" or 

"professionals?" How will a radio broadcaster digitally edit a tape restricted 

by SCMS circuitry? If a radio broadcaster is considered a "professional" 

under H.R. 3204. does Sony have the right to arbitrarily employ SCMS in 

this product? Since Sony is both an equipment manufacturer and music 

company, is it not a conflict of interest to allow Sony to decide which 

equipmem will or will not be subject to the provisions of H.R. 3204? And 

what about the companies that modify consumer DAT machines for radio 

sution use? Will they be prohibited by federal law firom tinkering with 

SCMS capabilities? 
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Mr. Chainnan, as yon can tee, all this gets veiy confusing. Though 

you nuy not intend for broadcast and other business/education users to be 

caught in the web of this legislation, how do you keep Sony from limiting 

gear with SCMS "to keep within the spirit" of the DAT Pact agreement? 

The sweep here is veiy wide and many of us in business will get hurt. 

And what about the so-called "royalty?" By definition, a "royalty" is a 

payment for use of property. But whose property am 1 using when 1 purchase 

a digital tape recorder and blank tape to produce an audio documentary or to 

record a live musical performance in my living room? Will radio 

broadcasters make a payment to the music industry for every digital tape 

purchased for use in their newsroom or to record a commercial 

announcement? This appears to be the case with "Scoopman." 

One can only imagine a hearing to determine what is "professional" 

and what is "consumer" in a marketplace where the distinctions are blurred 

to begin with. The confusion will also extend to dealers who sell digital 

recording media. Tape and discs sold by dealers catering to the professional 

trade will not be subject to the tax while media sold in consumer outlets will 

be taxed. Does this mean your local record store will start a "professional 

division" to avoid paying the royalty? Who knows? 

Mr. Chairman, the world is turning "digital." This is not some exotic 

technology for the elite. The analog equipment we buy today will be as 

obsolete three years from now as tube technology is now in radio and TV 

receivers. AM tape recorden will soon be digital. In assessing this 

legislation, we must ask ourselves a Amdamental question: Does the very 

ownership of recording technology capable of piracy mean the owner is in 

fact a tape pirate? Of course not But this is the underlying basis for H.R. 

3204. 
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When the truth about this bill is known, there will be a huge outcty 

from the public. So far the legislation has been misrepresented as a pro- 

consumer solution to break the deadlock between the music and electronics 

industries. The issues involved here have been well-disguised from most of 

the people who use tape recorders in business and industry. There's been 

virtually no balanced press coverage of the issues involved here due to the 

stronghold on the trade media by such organizations as the Electronic 

Industries Association and the music and recording lobbies. I urge you, as 

the people's representatives, to ignore the special interest groups who stand 

to profit from this bill and take a hard look at the matter from the viewpoint 

of the consumer. Thank you. 
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rkm\ Shitwnmt of Fank ieadam m the 
Suhcommiwei! nn Patents. Copvrifhts and Tradematks 

Reyadiiig S.1623. Hie Audio Home Recoirfing Act 

Mr. naiimin and membcfs of the subcoaunittee. As a producer of audio 

and video programa and a wiiier who foUowi lednoiogy istues, I come hoc today 

to voice oppocition to the Audio Home Recording Act 

Hie assumption is made that this compromise is good for the consumer. 

Supposedly it will Cnee up pre-recorded software on new digital audio fonnau and 

alimiilatr the sales of digital audio recanhng and piayfaack equipmenL 

But, in fad, it taxes the consumer, limits the consumer's ability to use 

lecording devices and paves the way for a new generation of audio equipment 

which is sonically inferior to the current compact disc and DAT fonnats. The 

compromise also sets a dangerous legal precedent which could easily be extended to 

a new generation of video lecordeis. 

Oiganizadoos supporting the bill contend we should go along with this 

industry compromise because it acknowledges the consumer's tight to tape for 

private, non-conmiercial purposes. We are also told the royalty rates are modest 

and would apply only to digital recorders and media. And we are told passage of 

this legislation will spur music industry enthusiasm for new recording fiotmats. 

I think the only people who wiU really benefit from diis legislation are 

electronic equipment manu&cturets, the music industry and their retailers. 

Under this proposed legislation, the consumer pays a royalty to the music 

industry but geu nothii^ in return. The insidious SCMS copy protection system 

which affects the dubbing of personal as well as pre-recorded software will be 

required in every consumer digital recording device. 

Since an estimated 73X of home taping does not involve pre-recorded 
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musk,* why ihould comumen have to put up with limitatkoi oo their recodiiig 

equipinent just to protect the music industry Cton copyright infiingemcot? Wotse 

yet, why sbouM consumen suffer lucfa limiu on top of royalty fea for equipment 

and tape? 

Of course, none of diis will stop the serious tape pirate who can buy slightly 

higher-priced 'professional'' equipment, which, undo' the bill, would neither be 

limited by SCMS nor subject to the royalty fee. 

If the music industry really wants to stop its CD's from being copied 

digitally, it could easily put 'flags" in the digital signal which would stop all 

copying. But a goveimnent study* has found that about one-quarter of pre- 

recorded purchases were made after the consumer heard the artist or recording oo 

a home-made tape. One geu the feeling the music industry wanU it both ways? 

The l^islation has another interesting side effect For the first time, the law 

would encourage a new generation of digital audio equipment which is clearly 

inferior in sonic quality dian that of the cunent generation, b a way dus is an 

anti-technoiogy bill. 

Unlike the compact disc and DAT tape formats now avaihble, die upcoming 

digital compact cassette (DCC) and mini-disc (MD) formats employ a dau 

compression technique which is based on assumptions about human hearing. Data 

which is deemed inaudible is not lecorded, thus requiring less data stoage space on 

dK media. 

Though the manuCKtuiers of the new fiormatt contend most consumers will 

not hear UK diffemce, many engineers have publicly expressed doubt and fear the 

new formats will actually d^iade dieir recordings. The record industry likes the 

new formau because each offers less sonic quality dan tfieir master recordings and 

objectionable aiti&co from data compression appear in raulti-generBtiaad copies. 

The DAT fonnat. which uses no datt compressiaa, has been unsuccessful as a 
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•e to itmitumKug iepl actioot by the i 

apiiiit cquipmnit mmmhttmtn. However, the lound qiolity of DAT is lo cood 

tet Buoy pnifrMinnih now UK it for mwlwiin hifh quality coaunercial nienn. 

Tbe reoofd induttiy does DOt want lUs kind of recording quality in die hands of 

Ibe luiiinimi also vcotim into aone odier uotouched areas. For ex 

the bill lisu criteria that ««»«*«|'"«»M* coatmnH equipmeat bom professioQal 

equiiiflieat, it makes it iUegal to idl a device or to modify a piece of equpmem dat 

evades die SCMS system and keeps royalty payment acoowitt a secret to pnilect 

•quipmem mamrfaitwen bom having dieir tales figures made pubUc 

Under the Audio Hone Recording Act, evoybody gett a piece of tbe pie 

eicept die lowly consumer. TboughtAd usen of audio and video equipment had 

better start asking some hard qnestkna about dis proposed legislation befixe it is 

loo late. If du induttiy 'compromise" is made into law die govcnmctt will for die 

first time start dictating to citizens how they may and may not use home recording 

devices. 

yjS. Office oTTechnology Assessment. 19S9 study) 
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SubfiOOBBiOBGiHJ 
HOT. 13.1991 

Kfr. Chaimuin and membea of (be twbcommittee. I wuh to ntaiit the 

following additional iafonnatioa for dw record conceniing my oppontioa to the 

Audio Home Recordiiig Act 

Ftnt, there is the issue of the tax this Icfislatioa inqwse* on conwimen of 

digital recording equipment and media. The industiy likes to poitny this added fee 

as a "royalty' which will be paid by die equipment manu&cturer, not the consuoMr. 

However, no part of the propoaed l^islation requires this fee be taken from the 

profits of the manu&cturers. 

Any reasonable assessment of dus legislatioa will delennine diat die lax - and 

that's what it is, a tax - will be passed on to die consumer in die final purchase 

phce of hardware and media. 

One supporter of S.1623, Bob Heiblim, president of Denoo of America, 

expressed concent in an August 21,1991 article by John Gatski in Ryjin WlfMi a 

Hade publication, about whether memben of Congress could be persuaded to 

support du l^slation. 

"Heiblim said memben of Congress may rememba that die 
companies now supporting the levies are die same ones who 
opposed diem in years past He aid Congress could be waiy of 
support from companies who once opposed royalties on a tight- 
lo-ttpe principal, but now support die levies because Ikey waal 
to make money from a larger DAT mariLet" (Exhibit 1) 

The efectroiiics industry - having done a lotid Oip4op on das issue - agreed 

to support an unprecedented tax on consumen so dial it's member ( 

boost sales in a stalled economy. 
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In ibe April, 1990 iime of TV Tff'^Pry macazine, Mario Onzio 

ditcuned ihe implicadoM olSCUS on co—ncr itcorden. AAer noting SCMS 

WOMM do abiohilely mdiing lo stop pinliiii, be tpo(li(h(ed a {roup of creative 

caasumen who win be damaied by the copy pratection fcfaeme. 

Tboe's one tnwp for whom it it devaitatini, and that is the 
temiiVM - the gange recording ttudio*, periiips. 

Semi-prot, almost by definition, cant afford professional 
eqmpmeiK. If they buy <figital audio gear, it's probably because 
they like its multigenentiooal perftnnance. 

With the asinine forced copyright assertion through aiulog 
inputs, >>weva, the/II be restricted lo two generations, which 
is hardly enot^h to edit anything. As far as I can tell, this is the 
function of SCMS: to prevent entry-level production facilities 
Erom using digital audia* (Exhibit 3) 

Of course, SCMS affects many other potential consumer applications. It, in 

effect, limits the use of digital consumer recording devices anytime multiple 

generations of a recording are needed. In the coining age of multimedia compuiers, 

SCMS could become a major disabling factor in the production of desktop 

audio/video presentatioBS fiar home and business. 

In a brief conversation on OcL 29, 1991 with John Roach, Chairman of 

Tandy Coipoiation, I suggested a scenario in which an SCMS-restricted recording 

could thwart Ihe use of a Tandy multimecfia computing system. 

I proposed lo Mr. Roach that I want to make an dectrenic album in which I 

take the digilally-iecorded voices of famfly mcmben and edit them with digitized 

photographs to make a 'multimedia" famOy history which I can display on my 

Tandy computer. I asked Mr. Roach how I can go past two generations of digital 

audio editing on hit Tandy system if SCMS is employed in my digital tape recorder. 



Mf. RoKk mponded IbM he oonidcn multiiiicifit pnoucuon > praTttsonl 

ipplicaiioa which should aat be done on Goasumcr eqapmaK. If lUt i< w, I 

quetUoa why Tandy'i 1992 Radio Shack calaloi is pnnodnt the nullimedia PC 

'revolutioo* for consunscn. The advcrti>iii| slogan sqrK 'At Radio Shad, the 

lutm of raultiiDedia is hen todiy." 

Toutinc (hit mullimedia ofTen tremendous possibilities far "even the avente 

consumer,* the Radio Shack advertising pioclaims "in addition to funiishing 

superi), photognpUc-qualily images and spaiUing animation, multimedia PCs are 

able to play and mix digital audio, ncoded stereo sounds and MUM music. In fact, 

multimedia is the next step in the evolution of the PC." (Exhibit 4) 

I suspect that if this legislation becomes law and the upcoming genetation of 

consumer recorders fail in the marketplace that Mr. Roach and others supporting 

this industry compromise will be back before Congress asking that the Home 

Recording Act be repealed. They might argue SCMS is limiting die capabilities of 

consumer multimedia computer products. 

Shomighied, ineffective and crippling technologies like SCMS are being 

promoted in orda that a few people can make a quick buck over the next deade. 

SCMS will not slop a single tape pirate and will limit the legitimate and creative use 

of digital recording technology by consumers. 

If the music industry's Ktual goal is to stop the piracy of digital media, it can 

do so immediately without the aid of new legislation. A "flag" can be placed in any 

commercial digital reconfing that wiU Mock anyone Cram making a digital copy. 

Tills method is foolproof and inexpensive. So why isnt the recording industry 

taking this step to prevent piracy? 

The answer may be found in a 1989 study titled Copyrighi and Home Taping 

by the U.S. Oflice of Technology Assessment Tlie report found that about one- 

quarter of pre-recorded music purchases were made after the consumer Tint heard 
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the BtiA or recoiding on • home-made tape.* 

This fnmpn one (o think (hat the ffluiic industiy likes a lilUe pincy, but not 

too much. 

We aie told that paaage of the Audio Hone Reconfin( Act ii essential io the 

success of the new digital coaqMct cassette (DCQ and raini-diac (MD) consumer 

fonnats. If S.1623 fails, we are waned, these fonnals will not get the necessaiy 

support firom the music industiy needed for success in the consumer maifcetpUce. 

Since when do we pass laws to enhance the prospects of commercial success 

for speculative consumer electronics pn>ducts7 These new fonnats should live or 

die on their merits and not be propped up by artificial forces. 

But there is more here than meets the eye. S.I623 has another unstated, but 

very real effect, on technology. Both of these new consumer audio deliveiy 

systems represent a step backward in the sonic quality and multigeneiational 

flexibility from the cunem CD and DAT formats. Without the boost of S.1623 

both foimau will ahnosi certainly fail in the marketplace. 

Why are these formats sonically inferior to curem technology? Unlike the 

compact disc and DAT tape formats nowt«vaibble, the DCC and MD fonnals 

employ a data compression technique which is based on assumptioru about human 

hearing. Data which is deemed inaudible is not recorded, thus requiring leu data 

storage space on the meifia. 

Though the manufacturen of the new formats contend most consumen wiU 

not hear the difference, ettgineering professionals have publicly expressed doubt 

and fev the new formats will actually degrade their recordings. 

In an Oct 1991 article tilled 'Eav.ueea Are Hesitant to Accept New DCC 

and Mini-Disc Formats* in Rm Sound News, engniea Jim Beny of HBR Audio, 

Lowell, MA was quoted as saying: 
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"We are being bombtided with foimaU and none of dwoi 
puticuUriy improve the quality of the finiihed prodnct The 
desifnen of new fonnati aie doiof the engineea and the 
consumer a dinervice by not dwigning high tonic quality into 
their itandardi.'' (Exhibit S) 

Why would the music industiy want to support new music delivery systems 

inferior to what is now available? In that same IVo Sound News article, wiiler 

Andrea M. Rolondo reported: 

'Dau compression also solves a miyor headache for the record 
labels. They are able to support a recordable CD format while 
banishing fean that the product would be of equal quality to a 
mastCT recording.* (Exhibit S) 

Ken Pohlmann, professor of music and director of the Music Engineering 

Program at the University of Miami in Coral Gables, R. also addressed sonic 

quality in the August, 1991 issue of Mix magazine. On the question of why not 

create a recordable CD instead of an entirely new format, Pohfanam wrote: 

"Record labels simply would not lolertte a recordable CD that 
matched the sound quality standards of the professional master 
recording. Instead, they might support a new format of slighdy 
lower sound quality (specifically, non-cloned data). Handily, 
data compression also solves that problem." (Exhibit 6) 

Sony, for its part, is not even claiming the MD format meets CD toond 

quality standards. 

In the Aug. 1991, issue of Bnpulsf Sdence. writer Dennis Nonnile reported: 

"The Mini Disc system, though, is designed for listening 
anywhere - with headphones, in a boom box, or in a car awfio 
system - where dicre's a potential for background noise. Tins 
format is not eannarked for audiophile hi-fi equipment you 
would savor in a quiet listening room. Sony executives admit the 
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Mund qulily of thdr Mini Diic won't quite match that of 
CD"!." (Exhibit 7) 

In u aiticJe titled 'Audio Fonnat Gmfiuioo* in (he Sept 1991 issue of 

Ridio-Elecirnnici. writer Brian C. Fenion posed a question about the sonic quality 

of audio compression, a lechnoloty used in both the MD and DCC fonnats: 

'Can a recording that leaves out SOX of the biu' sound as food 
as a CD? In theory, if all youVe leaving out is things you cant 
hear, then yes. In practice, we doa't know yet. At Sony's 
announcement (of MD). they demonstrated a prototype by 
playing some pop-rock for a talf minute or so. It sounded OK, 
we guess, considering that the listening environment was a 
crowded hotel meeting room. No A/B comparisons were 
provided between CD and MD. Sony claims that 'only 2% of the 
populatioa will be able to bear die diffeRnce." (Exhibit 8) 

Another n^jor unanswered question about (he MD and DCC fonnats is their 

multigenerational dubbing capability. Tliough both fonnau employ SCMS copy 

protection which prevents digital copying, many engineers feel the data 

compression used to make recordings win even result in poor analog copies. 

In an informal poll of audio engineers, I could find no one who had been 

allowed to do multigenctalional lesu with either the MD and DCC fonnaU. Will 

the dubbing capability of these new fonnats be even u good u conventional analog 

cassettes? No one seems to know. Are we in for another unpleasant swprise when 

these formats are unleashed on unsuspecting consumeK? 

As has been widely reported, the record industry likes the MD and DCC 

formats because each olTen less sonic quality than their master lecordingi. 

The DAT format, which uses no data compression, hu been unsuccessfid u • 

coosumer product in part due to legal action by the music industiy against 

equipment manufacturers. However, the sound quality of DAT is so good dial 



many professionib now use it for maMaini hi|h qialily coamMraal ideates. 

Would puage of S.1623 revive the DAT fonnat in the consumer oaifutT 

Few ioduttiy observcn think w because tlw reoonl indusHy does not want this Und 

of ncordini quality in (he hands of consumers. 

A June 19, 1991 New Yoifc Tmiei article titled 'Advance in CXft Starts a 

New Battle* by David E Santer reported: 

"The industry, worried that DAT would enable recording 
ptiates to make perfect copies of compact disks, woiked out an 
electronic protection plan that satisfied neither consumers nor 
manuracturers. Sony is now reposiliooinf DAT for music 
profeuionals and audiophtles, not for the mass maiket." 
(Exha>it9) 

A look around the room during the hastily-called OcL 29, 1991 Senate 

hearing on S.1623 provided clear evidence of who is advocating the legislation. The 

proponents are a group of lobbyists for the music, recording and equipment 

manufacturing industries. Consumea and audio professiooals were conspicuously 

absent 

S.1623 is an ill-conceived quick fix for a stagnant sector of the consumer 

marketplace. The flip-flop position on royalties by the electronic equipment 

manufacturen revealed how quickly they will seD out their own custooen to make 

an extn dollar. 

And, of course, luridng on the sidelines are the video software lobbyists, 

waiting anxiously for the audio induaHy lo pave the way for a "loyalty* oa a new 

genemtion of digital video recoiden and media. If S.1623 is enacted, it will set a 

dangerous precedent for a new wave of taxation on comomen, not by goveramcal 

but by private industry. 

Digiul audio equipmett is used by a wide lange of consumen and boaa 
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ibnMcboul AflMricL Sndi oquipaMiH is at likdy to be found ia the hxal mfio 

tfalion M il it in a living raoB aoHd qrMHL The vast miuarity of uaen of lUs 

fciciinolcgy iHve not heavd of Ihii pnpoced kgiilalioB nor of are Ihey aware of its 

snnReo pnMoomiy if|HMiMH vy a OBM aMi neiiecuve moe inre BBS 

ccBlribuled to the gencnl inimttioa Ibat Ibe IndiuUy compromiie* b good for 

Ihe cooMmer. Il it hoped that the pnxpect of new lautioo oo consumen in an 

dection year will promiM legiiinate aewt ofianizaliont lo lake a doter look at the 

reel invUcatioat of S.IC23. 

A honett evaluatioo findi that S.I623 laies conwnen with no return benefit, 

deprivet contamen of their fi|hlt lo Credy ate digital taping eqvipneat and 

eocounget the devdopmenl of a new geaetatioo of inferior audio recording 

Q^y^ 
Frank Brachani 

163 Amileriani Ave. #361 
New YoA. NY 10023 

ai2) (73-9349 

*OthergenenirindinpoflheCgnirf|ArmtfMaMer<v'"f report and a hitforical 
Moimaiy of the indntHy agreencat are fooid in "The DAT Hex' by Brian C. 
FealonintheNov,1991ii«ieoffiBBdlcJBtalIsaici. (Exhibit IQ) 
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fci^iv-1. enwPACT *^ffigfTf 

Author:  6.C. Hirtx, Philip*'Consuasr Elactronics B.V. 

Bindhown - Tlw NatlMrlands 

In this sp««ch X trauld lik* to covor why and how OCC waa 

davalopad, and provida you with a syataa dascription. 

Why and how did Philips aabark on tha davalopaant of 
DCC? 

Most of you probably know that Philips was with tha 

forarunnars of tha DAT davalopaant. Thia davalopaant 

•tartad in tha pariod of tiaa that digital alactronics 

bacaaa an option in consuaar alactronie products. 

Xt was logical to eensidar naxt to tha CD-systaa, 

digital altamativas for a tapa systaa. 

Zn tiaa aora coapaniaa joinad in tha discussion which 

ultiaataly rasultad in a big standardisation confaronca 

for tha R-OAT systas in trttich 83 coapanias participatad. 

Zt wara pradoainantly craws froa rasaarch and pra- 

davelopaant who wara involvad with tha atandardization. 

CO was not yat in tha aarkat and digital tachnology was 

not yat coaaonly undarstood. 
Proa a product or aarkat point of viaw tha pracondi- 

tions saaaad claar: Digital tachnology was supposad to 

dalivar battar quality. So tha affort was to con- 

cantrata on top sound quality. 

Zn tha aid aightiaa tha standard and tha tachnology waa 

raady to ba iaplaaantad into producta. For tha first 

tiaa aarkat issuaa wara addrassad at langth. Tha 

pictura waa not ancouraging. 
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First products wars vsry sxpsiisivs, prios-wis* aers in 

line with iMW vidse-products than with an audio racer- 

Moraovar, rasaaroh and davslopaant had baan conoantra- 

ting on tha racordar application. Tachnically that was 

tha aost aya-catching function. And was not tha analogua 

tapa systaa oallad a coapact caasatta racordar? Ondar- 

rating tha playback sida of tha naw systaa want aa far 

as that softwara aanufacturars wara axeludad froa tha 

OKT discussions. 

By tha tina tha DAT tachnology was standardiiad it 

provad to ba a problaa to aanufactura ausie tapas with 

tha raquirad flaxibility, spaad and prica. 

Baing tha invantor of tha Coapact Cassatta systaa, back 

in 1963, Philipa had axpariancad tha nacassity to 

eraata pra-raoordad auaic tapas to sufficiantly stiau- 

lata tha caasatta systaa. 

In tha first 7 yaars Coapact Cassatta was in tha aarkat 

as a racording systaa, and salas wara davaloping only 

vary slow. It was tha worldwida introduction of pra- 

racordad cassattas which startad to booat growth. 

Stiaulatad by tha pra-racordad auaioassatta tha coapact 

cassatta systaa davalopad into a aass portabla playback 

systaa. Bacausa of tha larga scala application by 

eonauaars of all kinds of portabla playback playars tha 

daaand for racordars incraasad. 

Today wa saa a aarkat for coapact cassatta which for 

7S% consists of portabla playback units. This aarkat ia 
drivan by tha salas of pra-racordad cassattas at an 

annual laval of around 1 billion. At tha othar hand, 

racordability is an assantial faatura of tha systaa. 

Hhathar or not appliad by all consuaars, it doas 

dalivar tha proaisa that tapas for playback can ba 



•aslly obtainad. As an lndic«tion of tb« iaportanc* to 
provldo tho rocording option look at tlio aarkot for 

radio caasatta racordara, %>hara wa aall tonnaa of 

Millions of unita with a raeording function which oftan 

navar is usad. 

Zn our viaw, raplacaaant of tha auaicaaaatta by DAT is 

not poaaibla. OAT ia too Mich davalopad aa a top 

quality racordar for stationary usa. Nithout pra- 

racordad caaaattaa, aalaa of (portabla) playara can not 

davalop. Without portabla playara, aalaa of racordars 

ara only of intarast for raeording fraaka. In addition 

tha coatprica projactions of tha ayataa ara not in tuna 

with tha coapact caaaatta aarkat. 

Laaming froa our OAT axparianca urn  atartad to dafina 
tha idaal systaa to raplaca tha auaicaasatta. 

Thia tiaa, hovavar, wa %iorkad tha othar way around; 

firat tha aasantial ayataa ingradianta wara dafinad. 

La tar tha tachnology to built auch a systaa was lookad 

for. > 

That's whara tha start of DCC can ba dafinad. 

Thraa quaations wara cantral in tha analysis of dafining 

tha idaal systaa: 

• Nhy innovata tha cassatta ayataa? 

a   Nhat in tha caasatta systaa naada to ba Innovatad? 

• Bow ahould thia innovation taka placa? 

Mhv Innovata? 

Tha fact that a variaty of naw tachnologiaa ara bacoaing 

availabla cannot ba tha only raason for innovation. Aa 

long aa avarybody ia happy with tha currant analogua 

ayataa thara ia littla raaaon for 



Chang*. Looking at tli* •••siv* annual aalas guantitias 
of eaasatt* (2.C billion) and eaaaatta aachinas (ISO 
Billion) it «iould •••• avarybody ia vary happy with tha 
analogua ayataa. If, howavar, wa look at —ritati tir»iwi« 

wa gat a diffarant pictura. 

iHardwara salaa hava atabilizad ovar tha last coupla of 
I yaars. Most aarkat aagaanta, apart froa starao haad- 

I phonas, ara in a raplacaaant phasa. H* sa* no growth. 

^onsuaars ara aaraly raplacing axiating eaasatt* 

functlona which indicatas that tha eaaaatta playars ara 

purchasad aora to coaplata an audio ayataa than as th* 

aain attraction. Tha pradoainant raason why consuaars 

includa th* eassstt* function in th*ir choic* is bscaus* 

thay hava so aany eassattas. Avaraga avary housahold has 

a library of SO to 60 eass*tt*s. 

Salas of pr*-r*eord*d eassattas hava ba*n eonatantly 

growing ovar th* last dacadaa. But, as haa b**n foroeaa- 

tad by soaa, salas growth lavallad off in 1989 and want 

into daclina sine*. 

This pictur* is faailiar to ua. By th* *nd of tha 

s*v*nti*s w* saw tha saaa trand for tha aarkats of LP 

and tumtablas. Savaral years b*for* th* introduction 

of th* CO, consuaars startad to loosa intarast in tha 

LP, raflactad in a daclining salas laval. Salas voluaas 

of tumtabla raaainad atabla for a nuabor of yaars 

(Paopla atill possassad axtansiva librarias of LP's) but 
than also startad to daolin*. H* call it th* lif* eyel* 

of a Busic carriar. Aftar baing in tha aarkat for thro* 

d*cadas tha conauaar starts to looa* int*r*st daspita 

th* constant flow of brand naw Misic titlas. This by th* 

way undarlin** that tha eonsuaar is not only buying tha 

ausieal oontants; th* physical pr*s*atation of th* 

carriar ia alao r*l*vant. 
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Zf  •aslcass«tt«  is  loaiag  intarcst will  CO rsplaea  tha 
•USiCM**tt«7 

Cartainly not. Also bar* w* have valuable axparlanca. 

Hban by tba and of tha aavantlaa LP atartad to daclina 

aoaa oxpactad tbat tba auaicaaaatta would aaaily 

coapanaata for tha loot aalaa quantitiaa. 

HC vaa booBing ovar that parlod of tlaa (vary aiailar 

to CO now) and NC could juat taka ovar froa LP. In 

raallty nothing of tha kind happanad. 

Tha aain raaaon ia that thara la not ona auaic narkat 
but two: a dual carrlar narkat: 

Tha dlac for activo, foraground uaa in tha hoaa 

Caaaatta for tha road. 

Tha conauaar ia parcaiving both nadia aa diffarant, not 

conpatlbla. Tha sain diffarancaa ara: 

Tha dlac, aa tha foraground aadiua, oftan uaad 

activaly wbara of couraa tha randoa track aecaaa 

la vary Important. Tha dlac with ita jawal Ilka 

laaga, which aakaa It tha collactora foraat. Tha 

CO la avan parealvad aa vulnarabla, praeloua, 

although tha tachnology ia rathar robuat. But 

paopla do not avan Ilka flngarprinta on thair diao 

bacauaa thay unfi to aoa it aa pracloua. 

Tha tapa ia aueh aora uaad aa a background Badiua, 

paaaivaly a.g. whan driving your car. Hlth caaaatta 

tha iaaua ia auch aora to provida continuoualy and 

aa long aa poaalbla a auaical background. Tha 

ralatad iaago la of a such aora aturdy, robuat 

carrlar you foal ooafortabla with to throw through 

your ear, which ia alapla to oparata with ona band. 

Tha raaaon for iiuiovatien ia in abort t Wa aao a tapa 

ayataa with a apaelfie function in tha aarkat, which ia 

aaaaivaly uaad In a vary paasiva way but whldi daeplta 

its larga voluaa ia loalng Intaraat. 

Hara wa ran into tha aacond quaation. 
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What 1« to tf  ItmQv.fd? 

It is good to raalis« that an annual salas voluaa of 

2.6 billion undarlinas a tra—ndoua popularity; aftar 
tha lightbulb, Coapact Casaatta la probably tba aoat 

•uccaaaful conauaar alaetric product. Casaatta, thara- 

fora, wiat hava a lot of attractiva faaturas which 

should ba Maintalnad in tha nav ayataa. Markat rasaarch 

indaad indicatas that Boat faaturas Ilka salsa, walght, 
playing tlaa, way of oparatlon of tha eassatta ayataa 
acora vary high. Basically thara ara thraa pointa which 
rata low: 

Casaatta lost its appaal. It is no longar saan as 

tha alraculous davlca which will oparata avary- 

whara, but as an old-fashlonad placa of plastic 

without any shins or attractivansss. 

* It is pra-doainantly bacausa of iaaga why eassatta 

starts to loosa ground. 

SQundoualitv 

Tha sound quality is parcaivad as out of ranga 

with aodarn audio aquipaant. It is iaportant to 

rafar to tha avaraaa sound quality parcsption 

which is not tha high-«nd-Hifi-dack-with-Oolby and^ 

a high grada eassatta but a low cost dack with a 

lot of wow and fluttar, and a lot of distortion, 

taps hiss an lack of starao iaaga. 

Durability 

eassatta warp, tapas ara braaking or etharvisa gat 

To salact tha taehnology for this innovation is 

not obvious. A waalth of options axists, as can ba 

saan by tha graat nuabar of announcaaants of nav 

racording systaas ovor tha last 2 yaars: ona 
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•vary 4 aontlts. Central is th* daoialon to go tapa or 
disc. 

Zt ia poaaibla to aaka tapa or dlao functionally to a 

larga axtand ovorlapping by adding axtra alactronica. 
B.g. a diac ayataa by natura not ahock-proof, oan ba 

iaprovod by adding a lot of aolid atata aaaory; a tapa 

ayataa, by natura a atraaaar and not a randoa accasa 
tachnology, can ba iaprovad by powarful winding aotora, 

solid stata aaaory chipa and elavar M procassor control. 

Zt ia, howavar, obvioua that auch axtraa do not balp to 

raach low coat aarkata. Tha naw tachnology auat, 

howavar, hava a coatpriea narapactiva to ultisataly 

raolaca tha antlra eoapaet eaaaatta avaf. including 

tha low coat applicationa. Prica lavala for thasa 

applications ara vary tough targata. 

Froa tba parapactiva of tha racording induatry it ia 

assantial that tha naw ayatas haa tha proapactiva to 

intagral substituta tha suaicaaaatta; a naw carriar in 

tha aarkat will in firat inatanca just incraaaa opara- 

tional coata bacauaa of axtra inventory and obaolaa- 

canca. Zf ultiaataly introduction prioa lavala ara 

dropping tha naw carriar nuat raplaca tha old ona. tfith 

thia in Bind it ia only logical to go for tapa, which by 

natura battar fits tha tapa drivan compact cassatta 

aystaa. 

[But thara ia anothar evan aara iaportant raaaon to usa 
tapa: tha taaua to aaintain tha *«i«l«— lavl ia 

eaaaatta evar tha nlnatiaa. 

Kara wa run into tha third qoastion: 
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Ihw* to Innovf MC? 

Replacing th« HC la dlffarant frm tha LP/co eaaa. 

Tba piurchaaa bahavlour for eaaaatta aakaa a eonauaar on 
avaraga only buy 3.S oaaaattaa In tha flrat yaar vban ba 
bought hlaaalf a nav eaaaatta playar. 

For coapact diac thla nuabar la 10 diaea. Tha dual 
earrlar charactar of tha aarkat axtanda to a auch Bora 

paaaiva buying bahavlour in eaaa of eaaaatta for iihich 

Bora hardwara in uaa la raquirad. 

eaaaatta aalaa ara ganaratad by 1 billion eaaaatta 

•achinaa in uaa. Thla anoraoua park naada to ba con- 

vartad into tha naw digital aaehinaa aufflciantly faat. 

But aftar nina yaara of axcaptional auccaaa thara ara 

"only" 120 Billion CO playara in uaa, eonaidarably laaa 

than tha XiO. Billion eaaaatta playara aold •vary v»r. 
Salaa of tha naw digital eaaaatta hardwara hava to 

davalop at laaat 3 x aa faat aa what waa aecoapliahad 

with CO, if wa ara to aaintain tha buainaaa laval in 

eaaaatta. 
Tha only way to aaka hardwara aalaa davalop 3 x aa faat 

aa tha CO eaaa ia by Baking tha naw tachnology backwarda 

coapatibla: Tha new aachina auat Include a coapact 

eaaaatte function to playback the analogue caaaatte. 

Thla iapliaa that tha naw ayataa ia not only addraaalng 

the typical Innovator, the guy who will alwaya buy what 

ia new, but alao tha regular consuaar of which each year 

ISO Billion coaa to the ahop to replace their exiating 

caaaatte aachina. 

Any new, not coBpatible technology would at laaat 

require lo to is yaara to grow into aatura aarkat 

quantitiea. Xn replacing tha auaicaaaatte, hotiever. It 

la not juat the iaaua to build up the new aarkat, it ia 

alao tha iaaua to build up with aufficiant apaed, to 

coapanaate for what we looae in analogue caaaatte 

boainaaa. 
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L*t •• nmxX.   addrass MMM of the systca ap«cification 
points. 

Noxt to • baelcwarda cowaatibl* tan^ BytM tha othar 

•ain apaciflcation points for tha naw DCC systaa ara 

darivad by looking to tha aarkat. 

Tha aystaa shall again includa tha aain four Ingradiants 

of tha actual analogua compact caasatta ayataa: 
pra-raeordad caasattaa togathar with 
blank eaaaattaa which will ba racordad   pra- 
doainantly on 
hoaa caasatta dacka and a graat variaty of 

portabla  eaaaatta  nlavers  to  playback auslc 

wharavar tha consuaar goaa. 

Moraovar, all thasa optiona aust ba availabla froa tha 

•tart to aaka it an intaraating aystaa for tha con- 

suaar. 

Portabla, outdoor application, apacifiaa not to stratch 

racording danaity and usa atandard low coareiva tapa. 

In tha DCC systaa wa apply as a alniaua a wava langth on 

tapa of 1 It. In addition a larga portion of arror 

corraction is ai^liad, and a aatal slidar ahall provida 

additional phyaical protaction. 

Tha raquiraaant for pra-racordad softwara aakas tha usa 

of high apaad duplication nacaaaary. Thia apaolfiaa a 

linaar track foraat. 

Tha naad to (quickly) raach aaas aarkats and tharafora 

attractiva coatprica lavals spacifias tha application 

of ralaxad aachanical tolarancaa, to liait tha nuabar 

of tracks to 8 and to usa aa auch as possibla axisting 

CC aachaniaaa which ara availabla at vary cost affactiva 

prica lavals. 
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TlM r^qulr—nt to raach top ond MiFl Burkoto spoelf !•• 

A CO aeund quality. Cooparing tbo rato batwaan CO, 1.5 
Mbit/B, and a ayataa aa apaeifiad bafora iadicataa: 

• (tracka)x{lM(vavalan«tta)x4.7(ea/a) (tapaapaad))>7«* 
Xbit/a 

A 47% arror corraetion laavaa 3t4 k blt/a for tha audio 
inforaation. 

Conaaquantly a naw coding haa baan davalepad which ia 
4x aa arriciant aa tha traditional PON anoodin« uaad in 
CD. Tha naw coding ia callad PA8C for Praoiaion Maptiva 
Subband Coding. 

Half of tha raquirad afficiancy iaprevaaant oo«i« froa 
application of a aora intalligant coding languaga. Tha 

othar half froa a draatic chaaga of principla. Tha 

ancodar no longar triaa to follow tha charactariatica 

of tha analogua Bierophona aignal, taut inataad tha 

aignal ia aodalad in aeeordanea with tha raeaivar, tha 

huaan aar. 

Bita ara allocatad to tha aignal in ordar of priority 

in how far inforaation froa tha aignal ia ralavant or 

audibla. 

Tha concapt of both allocating aaxiaua coding rooa for 
tha Boat audibla parta and no coding rooa for inaudibla 

parta, aakaa it poaaibla to aiaultanaoualy iaprova 

afficiancy and aound quality. 

Tha PASC coding aaaauraa a fraquancy ranga of S Hz up 

to 22 kHz, dapandant on tha aaapling rata which can ba 

32, 44.1 or 48 kHz. 
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Total haraonic distortion including signal to noiso 

•pociCios up to *a dB and dynaaio rang* up to It bits or 
lOS dB. 

This doas not spoeify. ho«ravar, tha sound quality. 

An indication for tha sound quality ara blind tasts in 
which CO sound and DCC sound ara to ba idantifiad. 

Sofar wa did not find paopla who could idantify any 

•usic fragnants wa usad in tha blind taats. Ha tharafora 

•pacify tha sound quality of tha DCC systaa as idantieal 

to coapact disc. 

Xt is tha naw DCC cassatta which is to eraata a naw 

appaal. Tha basic diaansions of tha cassatta hava not 

baan changod; thay prova to ba idaal, just larga anough 

to prasant itsalf as a sarioua softwara carriar but 
saall anough to fit tha avaraga shirt pockat. Tha 

cassatta is soaawhat slisaar shapad and coaplataly 

flat. All DCC playars will ba autoravarsa by atandard. 

Tha cassatta tharafora only raquiras holaa to accaaa 

tha raal spindlas at ona aids. Tha top is coaplataly 

dosad. In tha caaa of a pra-racordad cassatta a papar 

graphic artwork is saalad undar a transparant window. 

Cassatta and window ara fusad togathar by aaans of 

ultrosonic walding thus providing a rigid construction. 

By standard OCC cassattas hava to fulfil strict raquira- 
aant on taaparatura atability up to 90*C. Thia, in 

eoabination with spacification points on tapa atrangth, 
tha aatal slidar for axtra tapa protaction and tha arror 

corraction capacity, shall graatly anhanca tha durabi- 

lity of tha DCC caasatta. 

Road and writa of tha • ausic tracks plus auxiliary 

track is dona by aaans of thin fila haad. It is poasibla 

to intagrata in ona haad diip tha aagnato raaistiva 

haads with tha 9 racording baads and tha 2 haads for 

rssd-out of tha oonvantional aaalogua cassatta. 
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Tha track width on tap* la its |i • for aach of tha • 

tracka. Kaad-out haada ara only 70 M • in baigbt, which 

raducaa tha aanaitivity to Blaalifnaant and aiiauth 

arrora aignificantly balow that of coapact eaaaatta. 

Tha data foraat on tapa la aiailar but diffarant froa 

tha aain data in tha I auaic tracka and tha auxiliary 

data on tha auxiliary track. 

Data ara groupad into tapa fraaaa. Each of tha • tracka 

carriaa 32 tapa blocka par fraaa, whara a tapa block 

containa 51 tapa aynbola of 10 bita. Tha 10 bit ayabola 

ara ganaratad by tha • to lO aodulator to craata DC-fraa 

"coda. 

Bvary tapa block atarta with a haadar of 3 ayabola, for 

aynchroniaation and fraaa and block addraaa. Tha 

raaaining 4t ayabola carry tha PASC audio data, ayataa 

infomation and parity ayabola for arror dataction and 

corraction. At tapa block laval a C^ arror corraction 

coda ia appliad which ia capabla of corracting 4 arror 

ayabola par tapa block. 

At fraaa laval a C2 arror corraction coda ia addad. Tha 

diatribution of tha ayabola for tha C3 coda ia "idaally" 

diatributad ovar tha tapa, which raaulta in a "honay- 

coab" pattarn. 

At aaxiaua tha C2 coda can corract 6 arrora which could 

not ba corractad at C^ laval. Bacauaa of tha phyaical 

diatribution ovar tha tapa drop outa with a diaaatar up 

to 1.4S aa can ba corractad or altarnativaly a coaplata 

niaaing track can ba corractad. 

PASC ayabola ara alao diatributad ovar tha tapa in a 

way to pravant burat arrora and allow for concaalaant 

of uncorractabla arrora. 

For tha auxiliary track tha bit rata ia only 12 k 

bita/s (againat 9» kbits/a for tha Buaic tracka). 
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Tha nuHbar of tap* blocks is thsrsfors rsducsd with !/• 

to 4. To onsblo assy datactlon during high spasd 

saardi, tha taps hloeks l and 3 ara racordad at aarkar 

location to eraata an anvalopa. Tharafora, narkar 

positions can ba datactad without tha naad to dacoda 

tha coaplata auxiliary coda. 

Tha auxiliary track contains aany faaturas siailar to 

thosa apacifiad in OAT lika start-flaga, track nunbars 

and tiaar codaa. Tha pra-racordad caaaatta contains a 

tabla of contanta with praeiaa location inforaation of 

tha tracks. 

Tha OCC ayataa includas a atandard for taxt inforaation 

on tapa. On pra-racordad cassattas taxt inforaation is 

prograaaad in tha systaa aroa of tha aaln data araa. Tha 

tachnieal capacity of thia systaa is 400 diaractars par 

aacond. Information is groupad par itaa; 2SS diffarant 

itaas can ba dafinad. Soaa itaas ara atandardisad a.g. 

albua titla, track titlaa. tabla of contant, artist 

cradantiala and aong lyrica. 

Tha taxt inforaation ayataa can also fulfil tha growing 

daaand for aora background inforaation and anhanca uaars 

friandlinaas in finding tha daairad auaic track. 

OCC ia a systaa which could aaaily ba talkad on for tha 
naxt eoupla of houra. Thara ara othar praaantationa 

plannad during this confaranca on tha OCC ancoding and 

on tha taxtaoda ayataa. Togathar with thia praaantation 

Z hopa wa hava providad you with a fair aaount of 

inforaation. 
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Upgrade Your 288 or 388 Computer to a 
Powerful MulUmedla PCI Gel Everything You Need 

With These Affordable Upgrade Kits 
H«r« ar* rxM Mty and co«t-«fl«ctti« rrwthodt d upgradbig tn «iM- 
•ng 60256 Of e03M PC to A powwfU mMtrm6» PC •yiliw. PCs 
fnuit ri«v« t mmimum SYtl«in eonngurstion of 2M8 RAM, VCLA 
gr«pruc*. h*/d drive (30MB or grMUO- mouM Vtd on« idaifctt 
AT'irfi* tio>n«K>n ltd. KJU ara suy lo ir>sUB and Indudr 1hnd|r 
MulUT^•d•• Expansion and Sound Sy«t«in MaptK Ihndy CO-AOM 
Driv». mi n«c«»Mry cabtos, tnstalaUon and oonflguration floppy d^ 
twM. and CO-ROM disc wilhM«reMltWindOM3.04.MulUnMdla 
Ext«f«t«nt 1 0, muitmadia tutorialt, appUcaiiona and a variaty of 
inoiUTtadia flofnrara domofmratlona Invn induMry'ltading ^ 
Join ma MuUmadia PC rvwtuUon lodayl 

Our Lowtd Cost Internal CO-ROM Orlvi 

2.«a- 399" 

Low-Cost External CO-ROM Orlve 
fS9 

^PC   ^NoWAvallab^elAComplto^Uli^bl^fe^g.rr.7r:^^:a^^^ 
\;gg^^- lndustiv;aandarti Tandy Multimedia JCi^ay,:;tgt.'5T^^^»raia!^^ 

noil i«i| T>nnK>«<otampi>—111 niicur 
> « M UMM* fC l<««an| CMM. not ATflT AT rMinrtnM MM aiKlI iTOtia MC HWMi 
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Beacham Exhibit #5 

Sonic Integrity; 1 Step Forward, 2 Steps Back 

Engineers Are Hesitant to Accept 
New DCC and Mini-Disc Formats 

•n 
Ithi 

By Andrea M. Rotondo 
NXV YORK—Sonic quality has come 

a loos way suxx iboK early days of 
nocdk drop icoordings. Today's cngtnMr 
has ttie advantage of being able to 
produce a recording of high sooic 
integnty via the multitudes of profes- 
sional recording geir available. Every 
step tn the recording chau is carefully 
considered to insure accurate sound 
mrnxluclion. New software formais 
however, are not u interested tnaccuracc 
sonic replKMion as many engtDcen 
would hope. 

Owner/chief engineer Jim Berry, of 
HBR Audio tn Lowell. MA. said, *'XCfc 
are being bombarded with fonnats and 
norw of them particularly improve the 
quality of the finished produa." Berry 
went on to say that srudio recordings 
arc currently reaching technical and 
rreativc heights never before iniat;ined 
'"Thedesigncisol new fonnats are doing 
the enrineefs and the consumer a 
dtsaervioe by tiot designing high ionic 
quality into their standards," Berry 
noted. "The new DCC and Mini-Disc 
aren't bad fonnais but they do ncK raise 
the quality of duplicated praduas 
[Ciiher.'* 

All of this talk of new fonnats, 
namely the DCC ind the Mini-Disc, 
have left many engineers wondering if 
the quality of their work will be earned 
over to the software version of the 
consumer's choice. After al 1 the advances 
tfvproiessional audio, will the ctHUumrc 
market support formaa which acTuai> 
detraa from ihc original quality of s 
iwnrdiiig? Engineers arc feeling as if 
they arc taking one step forward artd 
two steps back with the introductioo 
ofDCCandMD. 

Both the DCC and the MD employ 
dau comprcssioo which according to 
Van  Webster,  president of ^bster 
CommuQicatioos  in  I.os  Angeles, 
"inakes • kx oi auumpuoos." 

r   bata comprestioo also uthia a mator 
r headache for the reoord labels. Tbey are 
' able to support a reaxdablc CD foroui 

while bamshmg fears thit the prt)duci 
would be ol' equal quaJity to a master 
recording. Data compresuon works m 
contunawn with  (he threshold o:' 
human hearing.  It  sets • thresho;*! 
frequency of w>hat it believes the ear 
Citi and cannot hear. If audio signa. 
is pfocni which is ;^mcd inaudible, 

I then u is am recorded. Thu translates 
^ouo a aarrow bandwidth. 

Ochcn state that data reaiKtran 
technology is such that these techniques 
can be used without creating infenority. 
According to Ken Pohlmann, coordi- 
ostor of the Sound Recording program 
It the Unjversiiy of Miami. "Given 
today's technology, if you want to be 
able to record snd erase 74 minutes on 
2 disc that's as small as the MD or tape 
that's as cheap to manufacture as the 
DCC something has to give. The oaly 
choice is to reduce the amount ol' data 
being stored. Data compression tech- 
nokigy 11 quite sophisticated and I think 
for many, many applications people will 
be unable to tell the difference between 
the CD and the two other fonnats." 

A seminar coiitled Low Bit-Rate 
Audio Coding will discuu this type of 
technok)gy during the A£S Convention, 
October 6 at 7 PM. Pohlmann will be 
hosting the seminar. The panel will 
include author John Eargk; Louis 
Fielder. Dolby Labs; Bart Lacanthi, 
BNL Research; Stepbeo Smyth, Audio 
Processing Technology; John Staucner, 
Aware and Raymond Vcldhuis, Philips 
Research. 

The DCC format bouts that it is 
compatible with analog casaettes. The 
compatibility is a one-way street, 
however. The DCC player will play 
back existing atulog tapes but analog 
decks will not play back DCC tapes. 

.\J1 of thu couid incl 1 trouble for both 
the professional recording engineer'a 
psyche and the consumer's value-per- 
dollar ratio. However, ^bster bclicvts 
that sound quality will be a minor issue 
in the ctHuutner market. "The ntntiiffirf 
has never made their decisioDS in the 
marketplace based on audio quality,** 
remarked ^bster. "Tbey have always 
made their decisions basied on conve- 
nience and cost." Berry agreed that the 
consumer rates portability over perfor- 
mance. "I^oplc chose the cassette over 
the LP because of the formaa'i porta- 
bility." 

According to Abater, nciibcr formal 
will fmd its way into the pnrfessiooil 
market. While a recordable CD would 
be welcome in studios the world over, 
the Mini-Disc just isn't up to snuff. 
^bster said, "The MD will not win 
over the pro market in ia present form. 
The pro market needs a broader 
bandwidth diac-b«acd syncm." 

Htiward Johnsuo, owner/tbief engi- 

neer at Different Fur Recording in Saa 
Franaaoo, concurred. "1 think the Soay 
MD will be niconsful as a fomut Uui 
ytKi carry around with you,** said 
Johnston. "I don't think that eitber the 
DCC or MD wilt take the place of the 
compact disc, however, or enter the pro 
market because the specs of that 
products are less than iboae of the CD." 
Johnston went on to lay that the MO 
has the advant^e of its small sixr, 
lecordability and raitdoffl aoccta. "It 
doesn't have the negative aspects of tape 
moving across tape beads which ptcaeoa 
problems,'* omcluded Johmmou 

At White Crow Audio in Burling too, 
VT, ownerA±ief engineer Todd Lock- 
wood is looking forward to taakm^ 
sound quality comparisotu between 
DCC and the MD. Ahbough be bel •» - <' 
that the DCC holds more prom • 
the formal of choice for the coosu'^ 
he  wondered  if the  quality of the 
produa is  at a high enough   leveL 
Lockwood used the ezarof^ of DAT 
to prove his poinL "DAT is a good 
format but it is not a particularly good 
s^ution to the needs of the prafes- 
sional," said Lockwood. "There was no 
reason why the DAT cassette had ra 
be so tiny Making the tape twice as 
wide would have prt>bsbly reduced the 
error rite quite a bxV 

W»0 SOUND NEWS 
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by Kca C Pohlmaaa 

INSIDER AUDIOi 

^•* "P o. ii doesn't sund for Medial Oocior. 
, I   Ii doesn't sund Tor Mogen Oivid, of 
' I   even Mad Dog. It sunds for Mini Disc. 
\^(   One look at Fig 1 explains the name. 
\ The Mini Disc is a 2.5.inch optical disc 

fomuL It stores 74 tninuies of stereo 
digital audio *ith a frequency response 
of 3 Hz to 20 kHz, t dynamic range of 
105 dB, and a sampling frequeiKy of 
+4.1 kHz. Data is encoded with EFM, 
and eiror-proieaed by CIRC But MD 
is not CD-compatible. It employs dau 
compression. And it is completely re- 
cordable and erasable. 

The Mini Disc is the latest biainchild 
of Sony and is clearly targeted at the 
analog cassene market, as well as any 
new formats with similar targets, spe- 
cilically the Philips DCC digital cassette 
formal Tlie MD is a consumer pitxluct 
that has the potential of redenning the 
econotnks of music icailing, and takes 
us all one step closer to the day when 
tape sheds its mofUl coil and goes to 
that great head gap in the sky. 

.MD attempts to snatch the Holy 
Grajl of audio media. high sound qual- 
-ity, random access, durability, pon- 
ability, convenience, shock resisunce 
and recordabtlity Cassene ape comes 
close, but ultimately fails, especially in 
terms of sound quality and random 
access. The CD fares well in these cri- 
teria, but is not as portable as one 
would like and is not recordable. MD 
pn^poses to merge aiuk>g cassette tape 
(emphasizing the potublliiy of a 
Walkman-type concept) arxJ compact' 
disc, resulting in a hlgh-Rdellty, por- 
table, recordable medium. 

The MD system employs two kinds 
of media: magneto-optical media for 
recordable blank discs and CD-lype 
optical media for prerecorded soft- 
ware The magnao^poal drive CMOD) 
technology in MD is similar to odiets 
already in use, but brings some clever 
ideas to the piny For example, u al- 
lows overwriting, whereby previously 
recorded dau can be erased and new 
dau written simultaneously. As with 

odier MOD systems, a magnetic head 
is positioned over the laser source and 
on the opposite side of the disc. To 
record, the laser heats the tiugnetic 
surface beyond its Curie point at 400* 
F so that the polarity of the heated 
magneuc spec is direaed by the bath- 
ing magnetic Held. As the disc rotates, 
the heated spot moves away and cools, 
and the magnetk: inforrTuuon is stored. 
The size of the recorded spot is detcr- 
nuned by the reversal cycle of the 
modulating magnetic Tield, as opposed 
to methods in which the laser is turned 
on and off. Because the laser source is 
always on. the controlling circuitry is 
simplified. -^ ."   ,•>  w 

The MOD disc is built oti a polycai- 
bonate substtanim, with a tert)ium 
ferriie cobak recorting layer covered 
by a nellecuve aluminum layer arid to^ 
protective layer The teiblum ferrite 
cobalt recording layer changes polar- 
ity with 80 Oersteds—about one-third 
the coerciviry of other MOD media, this 
is imporunt because the magnetic 
head does not touch the media, and 
the need for stronger fields at the re- 
cording layer would necessiute higher 
heat genetauon and power consump- 
tion. The ntagnetic head itself is said to 
be particularly power-efficient, and 
able to perform polarity reversals at a 
nie of 100 tunoseconds per cycle. 

The dual-function, 0.3 miUiwaa la- 
ser can operate with both recortlable 
and read-only MD media. Its design is 
essentially taken from a conventional 
CD pickup, with the addition of a MOD 
analyzer. When using a MOD disc, the 
pickup distinguishes the polarization 
angle of the reflected light, which is 
deterotined by the magnetization of 
the lecoiding layer. Tlie MOD atulyzer 
converts the polarization aii'gle inib a 
light intensity, and light is direaed to 
two phoiodiodes; these signals are 
subtraaed to generate a positive tx 
rwgative readout signal. When playing 
back a CD-type disc, tlie pickup reacls 
the interxsity of the rcHectecl beam as 

66-<469 - 93 
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nocKiljt^ by tJw pit surface T!ie tig* 
ruJ frotn the piKXOcliodcs is summed lo 
gcfwrare a readout signal. In niber 
oisc. the optical disc is captive tn a 
pfotcai\e caddv. tJie loial package 
wcigtu about 0.6 ounces. The small 
disc size means quick access—less 
ilun one second to any dan. 

ATRAC (Adapuve Tnnaform Aoou- 
sUc Coding^ data compression is used 
to encode dau on MO. reducing the 

a^^si 
mem and genentcs cocresfxmding 
frequency componem dau. Using 
psyctioKouatic modeling, die synem 
tdenaTtes ihe audio oompooenu chat 
axe audib4e tod encodes them, a*> 
signing bks as needed accofdtng to the 
amplitude of sudible frequerxy com- 
poneras. Other ttuudiUe maienal is 
discafded. 

dsu undergoes aitC and £FM encod- 
ing and Is recorded to disc stong wvh 
subcode and addfcss informatjon Ttx 
data track is recorded with constant 
linear veloacyof 1-2 to 1.4metenper 
second, depending on pbylng One. M 
on die CD.' *' ' 

Ounng pia^Mck, foUovfng CISC 
and EFM decoding, frequency Infor- 
mation is deciphered by an ATRAC 
decoder, and the 20-nullisecor^ In- 

^-^ ^^ 
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dau nte to nea/ty one-fifth, from 1.41 
megat^ti per second ic 0 ! rtegabics 
per secorxi. Ounng recording, znaiog 
signals are sampled at a rate of 44.1 
•iHi and quantized -^ith a conven- 
tional K D converter. The ATRAC en- 
coder &.\ .(ic% this POI djta Lito seg- 
ment* in ^''.'.crtaUuptciOn: ;:;>«coruls 
long. F yrter trirafor.rx scf^T^are ana* 
'.vr^ci the ^jvofcrm -.;a -n eich *cg* 

TTiis method Is baaed on the wrii- 
Inp of the hurrun ear. sound belovn 
cettain level canna be deiecHd, and 
lorn -level sigruls are masked by hi^ 
level Signals st a tumiar frcquciKy. tn 
addition, u overaU sound level in- 
creases, the ear Is retativcly less sensi- 
tn'e. These irutudOrfe components can 
be removed with mininul sound deg- 
radition Fono«-ingATKACerKOdlng, 

iemlt aic reoonioucicd Into dtghil 
waveform daa. This itata is then proc- 
ened by a convenbonal D/A coa-. 

Duia compiesaton pravida another 
imporunt feanirv. As noced while ihr 
dau rate off the disc ts 1.4linegabks 
per second, the ATRAC decoder r»> 
quires only 0.) megabits per second 
This low rate permits efficient use of a 
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Jusi when you thought UM funiUar tihwry compact 
due wu ail you n—d»d in Urau «f ludio, klanf 
cutnes y«t another mcompatibl* rwirdtd nunc far- 
mat The UtcM fcnnat^ Sony^ UkMlong Mini Diae 
muuc s>-ttcm. combinct fc4tum of CDi tnd Walk* 
majn-type porubla euaatta machina* Both tha Mini 
Diacs uai anothar new farmat idtadulad to appaw 

next year, difiul oompaa caaiatiaa. bring tha advantafaa 
and disadvantagca of computer tachnoloiy to muaic neord* 
inf and playback. Thm frowing variety of audio hardwara 
procnucs a conAuing battle for market domination. 

Miiuaturuatwfi has bean the key goal in doaigninf tha 
Mini DiK Byitem. IT Sony engineen euooeed in ormmminf 
ail the oompooenta into the mack*upe ahowii reoentlj; yo« 
will have a choice of two exceptionally ompact madunea: a 
recorder about the sue of todayi poftaMe caaaatto woordera 
or a Uny pla>-back-only machine that fita into your shirt 
pocket with room to spare. In addition to cKtrema compact- 
ntaa. the machines give you one-second aocaaa to any music 
•clecUon on the 2 5-Lnch disca. plus the advantagea of digital 
audio technology compared with standard caasettee (see A 
Crt>wnng Mrnu of Incompauble Audio). 

The dcvclopnicnt of prrreoordcd and erasable Mini Diaca 
involves the refinement of four technologiaft 

•Digitai-audio compression that uaea five times kas data 
than standu-d compact diaca far 74 ounutaa of audto—o'ith 
•ome loss ofmusx fidebty: 

*A t^hntque for crmiing and recording Mini Diaca at the 
•amc tune, using magnetism and laser heating. 

*A small laser that helps erase and record diaca, or iDumi- 
nate* both prerecorded and erasable disca far playback. 

'A memory feature that enablee you to handle the ma* 
dunes roughly—even jog with them—without eauaing audi- 
ble interruptiona. 

If Sony mariteu lu Mini Diae lyMam nan year aa a^att 
tiled. It will be a first for moat of theee technoJogiaa in audio 
fwoducta. Except for the memory feacurt. however, tiinilar 
technologies have already appeared in otho- prototype diae 
recorders not yet sold isee Erasable Disca Revuitedl. 

The nen- Mini Discs are mounted in plastic caaas with 
metal shuttera. much like 3.Sinch diskettes used in perwnal 
computers. This protecu the discs srtd makaa them easMr to 
handle, an unportant advuiLage for a portable audki ayttara. 

lb achieve their goal of atormg the same amount of auaic 
—74 minute*—on Mini Disca as conventional oompaa diata, 
Sony engineers had several optMna. "One poaaiblhty.' s«id 
Katsuaki l^urushims. "was to develop some oomplctaly new 
reoordir\g mechanism. Bui another option was to use digital 
technoloo' to manipulate and compress elactnmic aicnala.* 

Sony settled on s compretsion scheme that takes advan* 
tage of two particular Umitationa of human hearing: tha 
threshold of hearing, referring to the dccibd level beknr 
which humans can no longer detect sound vibrationa; and 
the masking cfTea that oocun when loud and soft sounds 
with similar frequtnaca strike the ears simultanaoualy and 
the soft sound isnt recognixed. 

During Mini Disc recording, the incoming analog signal 1* 
sampled and digitixed much bke it is in ensting CD tachaol* 
ogy. But then uSe eompreaaion encoder analyiaa tha data 
and selects only those digital signals repreaentmg aouada 
the human ear is likely to hear. Addreu information, which 
helps the laser Tuid its place on the disc when there's an in* 
terrupuon. and error correction data are added and the dtgi* 
tal lignals are recorded onto the disc 

Son>-'i compression schema squeexas the same amount of 
data into one-fifth the space of conventional digital leeoid- 
ings vMth only a slight lou in sound quality after it's daoom* 
pressed, the company claims. Demon>ust>ons of Mini Diae 
audio ha\-c so far been too restrkti^-e to allow for oompar- 
;»ons with other audio media. Ho«-e\-er. one Sony engineer 

44* •;*:.ti ic.iiti i.:)ii itfi 
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ntyWI-Wr SMT MU Bh( a^ 
dtmi m* iifKitrf It U ftia fill. 

By DENNIS NORMILE 

Mid that about two percent of Uie populition, ofpeaally mu- 
j^icians and iudiophilct. micht b« able to hear tht diffcr- 

cncca between fiill-ranft CO racordbnss and ihe uncom- 
pr«»«d audio from Mini Disea. The Mini Disc i>-TUm. 
though, ti draigned for hrtemnf an>-«hera—wiih hrad- 
phcnca. in a boom box. or U) a cu audio s^itam—whcra 
there'a a potential for background noiae. TTiit rormat it not 
fBrmarkrd for audwphile hi-fi equipment >-ou would tavor 
•n a quiet listening mnn Sony exccutuea admit iSe tound 
•lu^ity o^" their Mini r.*c i>>:cm wont ^uitc match that of 

V  CDt. 

recording tadumlocy to itorc CDn^uaiity on • 2.S-UKh 
diac Muaic publishers wiil be able to use currrnt CO-recard- 
ing equipment lo produce prerecorded Mini Diaca, making it 

to put a variety of tiUe* on atorc >he!\-ea. 
AJthough the •amr L-uer can play back muaic from both 

prerecorded and erasable Mmi Diaca. the r«oord-pla>^»ck 
tcdmoiogiet for tht two discs are oomplculy dtflcrenc The 
new prerecorded discs UM the samt optical technoloc aa pre- 
a«iit CDi in which piu are formed on a meLiJltc diac turfkoe 
at the factory TheM piis disrupt a laaer beam during play- 
back, making )t» reflection stJWig or weak to corrMpond with 
digiul ones and zeros, respectively. 

By contrast, the recordable discs use magneio-optical tach- 
nolocy. 'If you look closely, you can t«ll the diA'erenee.* aayi 
IWrushima. holding up both types of Mini Diaea. From the 
back the two discs appear the same Along one edge a a slid- 
ing metaJ shutter that pves the User access to the disc from 
b^ow. But while the frrmt of the prerecorded diac is smooch, 
the rroordabi* disc has another ahutter. 

Tor magneto-optical reoording, it^ neeasaary to have a 
[magnetKl head aboNO the disc* TVurushima capUina- Wlh 
the magncto-optKxJ lechnoJogy used for ermaaUe Mini Discs. 
a laser bnefly heau a microtcopic spot on the disc's magnetic 
layer. The high temperature (about 400 dcgreea F> m«k«a it 
eaatcr to rtortcnt the magnetic polanty at the ipot with a 
magnetic recording head After the spot cools, its polanty is 
diMrult to change unlt^sa it is reheated. The magnetic polari- 
ty of the spots tncirrli ng the diac corresponds to the ones and 
tcros of digital music data. 

\Vhcn magneto-optical recordincB art f^yed. the laaera 
power is reduced and its tight is polariied and trained on the 
magnetized ftpots. 'A'hcn the polariz^^ ti^ht intcrMta niih the 
magnetic field of the «pou. a phenom'rnon cUlcd tht Kerr ef- 
f<.<t, the poUriutim r'-uw of rrflrrtcd li^ht v> t'*ittr<d ^ifhtly 
Tl't .innlo._,'oui to iS: ;>• j .i «':fk nt -ne .^-rx'-c f^'JO a 'Ken of 

...... .. ,,.,      - ..   .,. . ^, 
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ERASABLE DISCS REVIStHD 
D>K m«cfw>M onxyy^ to rvoofd rw-A MMfeo vtn'i Mm. Tht g^ 
•ri DJK^ company N V. Phiipc •hovwd • proiotypt compwi 
(Mc rKonMf ft IMS. And at • EuropMH audto-wdM thow «iw 
y«ara 190. itxMji 20 wwiias of noeiaabia COt appMnd. (fW- 
cotuue chtc lofmw ncludt ptmanam rwonftfigs VM cani 
tw r-Bsco ) Biii ff>t h«iofv ol tf«MM»4tc announcamanu and 
th*« avaiiUMUty in ttoras hai b»«n dwnal. Among ih* roaunt: 
Raprwantaiw— of tfi« music Muatiy, lawtng a tots of f»v*nua 
from rtcordings mad* w«t Ng^ accurla digftf loc^nolooy; 
hava succaailuttir blockad or dalayad many now raoordar an- 
VtM wuh tiraatt of copyngM Mrlngamam lawtuNa. 

Bui lactvwfogy can tw a probiom too. Eaify in 19M. Tkndy 
Cofp m Port Wonh. Tatat. announcad an arasabia CO caAad 
THOR Whda Tantfy'i disc vaniura ia mora Vian a yaar bafiMd 
iu on-tai« tctwKita. a spokatman Mya Iha pnitCi la aUi un- 
Oaf way. aiihougn ha d^cknn 10 aatimala an on-aaia data. 
Tandy isn'i gwing any dataiia. but It aarty r«porU about THOfl 
ara accurata Tandy's arasaota disc m baaad on a rara tachnoi- 
ogy. dyc-t>o<ym«f racordmg fCommg- CO Racordar.' Juty M). 
In Vut iccrvuqua. a rcco<d-piay laaar haata a potymar layar on 
tna doc. cauttfig tmy pits 10 ktfm. During piaybacfc. tw pRa 
ditparse tasar hghi, produang a biniung panam naadad lor 
digital aud<o. To arasa a THOf^ diic. anothar taaar haau and 
•otians an adfacani potymar layar. wtttct) flatiana ttta pita. 
Rataa/cnart must pariact Tu tianamrtg ataga. bacausa inad- 
aquata smooffw>g ol iha pM timMa tww many limaa a diac can 
baarasad. 

Wt^a Iha dy*-po(ymar Hand gfvaa THOR diaca a bfSanl blua 
90ior. ff^ vast msfonty of anaabia diaca hava a muddy-bronim 
fwa rrom their ihtfi coabng of a magnate Inwoaida-baaad pow- 
dar. Tha tcttwiogv tor tuctt magnaio-opical daei la wal aaiab- 
Wwd For facort>ng. laaar haaiing and magrtatam from a ooi 
craaia* mcroscop^ ragiona of difiarani magnate potaitt«a. 
Dumg piaytMcK. iha magnate polanty of ona of tttaaa r«g«na 
tw«u fm oobot potanty of HM radaciad from I. vMch «lanii(«a 
ma ong^ui racorOad paitarrv 

Laat yaar, Vw Francft company Thomaon Conaumar Oae- 
tronca iftowad a taboratory protorypo of a magnato-opMcal dac 
raoordar (tiactrDnc* Navniront.' Oct *go). Soma of Tbomaon'a 
lacrmotogy « atntung>y fmrfar to ttwl uaad n 8on/a MM Diac 
But bK*uM Iha rwo macnraa ara daaignad tor dMarant tuno> 
^lont—r^.•r, rtcordmg at homa vtrwa 6on/a tak»-«tonQ pacvonal 
lormai—mart ara aiso major dWarancaa ^ ma haPAmro. Ftn. 
botn ftco'dara can play prartcortfad and arasabia diaca. 
Thomson » maci^ma handtoa ordinary compact tiaot. And ba- 
causa ir« Thomaon racordar la datignad tor 4.7-4neA COa. I 
doatnt rvfC ma axtrt<na fKf»-io«na data compraaaion Sor^ 
ampioyt 10 souaait a CD's 74 minuiM of muaic onto la 2.5-incli 
discs Aa a rasuti. T>>omson's racortlar achiavva Iha ful ranO* ^ 
tldatty poaafeta onih ma i6-ba dau raaolulion uaad lor COa. Bui 
10 axtantf ma raoordtfig tvna In fea mach^^. Thomaon mdudaa a 
long-play moda baaad on tour-io-ona data compraaaion. Thai 
compTfsaion raducaa muaic AdaMy. atthougfi TSomaon. •» 
Sony. cia«ns taw paopta can datact ma mlaaing muaic data. Faw. 
of courta, hava had iha opportu^. 

Bom ma Sony and Thomaon mactiir^aa raooi^ by aandmg da- 
la aignaii to a magnat abova ma tfac whia haattig tmy poMi on 
Ra ulim-mai raoording tayar tiam batow ma dloe wtm a taaar. Tha 
Taco«>ng maiafiais ara also timlar a bland of tha nra aaim tar- 
bkxn. oQOan. and iron compotnla. 

Thomson has not ba*n aUa to agraa upon a dte ilandafd 
w«h N V PMi«a, w^c^ onginatad bom ma compact dtoc and 
compaa csssatta PhOipa ia promoting la own tfgtol oompad 
caaaana (ormu {Tt\t Saoond Coming of m* Digital Caaaafia.* 
j\j>»\. 'But laiar mts y«af.* uy« a Phipa apokacwoman. %«« wV 
oflar a smai cornpaci disc raoordar for tha profaaaional mailtai* 
Pl\ii^ hasnl pncao tha mKtvw yat. but ma ipokatwoman 
sp«cu'3:ed songwntara and musoana might pay mora than 
SS.OOO lor a rtcordt' basad on tha CO lomtaL TNa macfiina, 
tx>w«var. w* pfobabty \a* wrtl*-onca disc lochnoiogy. vrfMti 
panr^nentfy pits OKs. nit^ar man arasabia diac lactmology. 
*Orva a soii/on to ina copynghi pnioiam haa baan raachad.' 
«ayY l^« spokeswoman. *a comoact disc rccordar tor mo con- 
aumar rarVat w*i ba ^roducad.*—.AVm Fraa 

km and having it bounce off at a diflarent angle. An analytta of 
the hghi with detection orruita rcgiatan the magnetic polah* 
tieaof the spotA, reoonstructing the reoonled ones and zenia. 

IWo iechjt^ogiea were espcoally vmpoftanl in the devel- 
opment of tha portftbla, hattery-powared magneto-optical 
reooider, says Sony. The first is the magnetic madiiun of tar- 
bium farritc cobalt used on the erasable Mini Diaca. 
TMiiuffl ia a rarc-«arth clement, and rerrite ia the iron oxida 
alao used on magnetic tape. For data itorage, this material 
cao be magnetically switched with one-third the power 
needed for tha oonv^itJonal magneto-optical diaca used by 
tha computer induatry. Seoond. Sony developed a high-affl- 
eiancy magnetic recording coil and driving amut that can 
rvveree polarity within about 100 bdbonths of a second (sea 
diagram on facing pageK 

Hcre'a why this combination now makes portable diac 
recording poasible: Because the magnetic recording coil 
needs little power and the terbium ferhtc cobalt can ba 
magnetically reoriented with little power, a battery can lup- 
pty the required ener^. Moreover, the rapid revereal rate of 
the new magnetic head makea it poaaibta to er«ae old data 
and record new information simultanaouily in one diac nUm- 
tioA. As a result, the Mini Diac reoortling mechanism is aim- 
plar and more compact 

'niia one-rotAtion er«aa-reoord aequence differe from moat 
previous magnettMipbcal drives, which require a separata 
at^ to erase the disc before new data can be written. Thii 
aaparate erasing stage involvea either a time-consuming n> 
tation of the diac over the laaer combined with magneUc sig> 
nala to reorient the magnetic layer or separate lasers operate 
ing at the same time, one lor erasing and one for recording. 

One final challenge in creating a disc machine that opar- 
atea on tha go: overcoming tha skips and distortiona that 
rcauJt from miatracking. A problem with existing portAbla 
CD playan u that janing them throws the optical pickup 
out of poaition. Rather thui try to prevent mistraddng, the 

SHOCKPROOF MEMORY 

A BsaiafY (Ma itarts af la Arae ttfaa^t si ^>s itTeamiaf oH NU 
DtKt. Whes tiw aethd aidivf h [ontd aff trod, mask ^ts toaftr 
eei ^ylA| Irsn nili ksHir mtetarf. 
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Mini Disc lysUm oompensalM with • 
buffer memory. 

lb demonstrate this memory fcaturs, 
l^urxuhims picks up a laboratory ver- 
sion of a Mini Disc player and shakes 
th« machine as it plays music Instaad 
of the rasping sound you would expact 
aa a laser ts thrown ofTtradk, the music 
continues unintemipled. Next he pries 
open the lid of the plsyer. pulls the disc 
out, holds it up briefly, and then pops 
the disc badi into the machine. Rs- 
BiarkaUy, not a beat is miaoed. Onea 
«Cain he pulls out the disc, but this 
time he waits several seoonda. Finally 
the music stops. That was just to show 
you the sound wasn't coming from 
somewhere else,* he says. 

The tnck to this pla>-blck tenacity is 
that the optical pickup reads data from 
discs more than four times foster than 
is necessary for real-time playback 
Data rvad from the disc flows into a 
one-megabit buffer memory af the rate 
of 1.4 megabits per second. But the de- 
coder arcuita converting this data into 
aound only need a OS-megabit-pcr-sec- 
ond flow of data. This enables the one- 
megabit buffer memory to hold three 
aeconds of music information (see 
drawing on page 66). 

If the optical pickup is jarred out of 
position, Che flow of comet data from 
the memory to the digital-analog con- 
verter continues as long as the pickup 
resumes proper resding within three 
seconds. When mistracking oocuri in 
an Mini Disc player—as in convention- 
al CD machines—counting circuits de- 
tect the abrupt change in address infor- 
mation recorded penodtcally with the 
music data The laser pickup then 
quickly repositions itself using the sd- 
dre&a ii\formation registered just be- 
fore the interruption. 

Although the Mini Disc technolo- 
gy has been estsblished. the 
equipment u sttll being refmed. 

Sony is also negotiating with music 
companies and other equipment 
manufacturers to broaden the use of 
the new format. One concession to 
the interests of music companies arwl 
recording artists is thst Mini Disc 
machines will include s serial copy 
mnnngement system. This digital en- 
coding scheme, also included on the 
newest digital tape formats, sllows 
you to make one recording of prere- 
corded material, but blocks ths re> 
cording of additional copies. Sony has 
not disclosed the Mini Disc player or recorder prices. 

But just as the CD has driven LPs to near extinction, the 
new 2.S-inch discs may eventually replace standard oompact 
eusettcs. Sales of prerroorded cassettes haw been declining in 
industnaltied oountncs, scoording to data from the Interna- 
tional Federation of the I^nOgraphic Industry, Son/s re- 
varehcrs claim that Ustenen an dusatisfied with the (ound 
•luolity of cnK5<.Mtcs oflcr grow-ing accustomed to CDs. The de- 
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•ign goal for Mini Diaca, therefon, WM to aduevc the portmbfli- 
ty, roooiTiability. und shock resislMioe of the WaDunmn, but with 
the quick random accest And nearly the aound quality of COa. 

With the ran^ of audio rormate now available, consumen 
face a daunting choice selecting audio equipment Sony in* 
tends 10 support alt the format, even the digiul oxnpact cas- 
sette formst developed by N. V. Philips of the Nethcrlaxtda. 
Stay tuned as the battle lines are drawn. fli 
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ITS fiP-CN  Less THAN A DECAUC 
sense the compact disc was In- 
Inducrd. In that short time, the 
CD has brought high-quality au- 
dio reproduction lo the masses, 
and taught us to appreciate good 
sound. We're not exaggerating 
when we say that the CD has 
changed the way we listen to mu- 
sic. 

Itk rare for a new technology 
and format to catch on so quick- 
ly—especially one that threatens 
to make Its predecessors ob- 
solete. CD was a success not only 
because of consumer acceptance, 
but because It also offered some- 
thing to manufacturers, record- 
ing companies, and retailers. 

It wasn't the CD's "gee whli" 
appeal—nor was It the promise of 
perfect audio reproduction—that 
caused sales to catch Ore. It was 
convenience. When compared to 
the LP that It replaced. CDs were 
a dramatic breakthrough. They 
can store more audio In a pack- 
age a fraction of the size. They 
can be lent to even your most 
careless friends without getting 
scratched. They even play back 
more conveniently, because you 
can skip tracks that you don't 
want 10 listen to. or re arrange 
the order In which the songs play 
back. 

It's convenience, also, that 
makes the venerable compact 
cassette our music medium of 
choice. (Cassettes outsell CD's by 
a ratio of about 1.51.1 They fit In 
your shirt pocket, and the)' stand 
up reasonably well to abuse. 
They're ideal for use In a car or In 
a personal stereo t>ecause they re 
relatively Immune to shocks. So 
what If they can t come close to 
the audio quallt)' of a CO or even 
anLP? 

How about DAT? 
In the belief that consumers 

had fallen so much In love with 
the Idea of digital audio because 
of their exposure to CD. Japa- 
nese manufacturers reasoned 
that Digital Audio T^pc iDAT) 
would be 10 the CD what the com- 
pact cassette was lo the LP Unfor- 
tunately. It didn't work out that 
w-ay for a number of reasons. 
First, the record Industry, 
spearheaded by the Rl\.\ (Re- 
cording Industry- .Association of 
Ameruil. threatened lawsuits 
against any Japanese manufac- 
i ircr who c.xpcried the O.KT ma- 

JWo new digital audio formats—Sony's 
Mini Disc and Philips' Digital Compact 

Cassette—promise to battle each other as 
they create consumer confusion. 

chines to the U.S. The fUAA was 
concerned about DATs potential 
to make virtually perfect copies of 
CDS. (They seemingly missed the 
fact that, for most people, cas- 
settes do the same thing And de- 
spite that, pre-recordeocassettes 
have outsold both LP's and CD's 
combined since 19821 They've 
outsold blank tapes as well.I The 
threats of lawsuits were enough 
10 stop DAT dead in Its (racks, 
despite considerable accolades 
for the formal In the audio and 

general press. 
Although some DAT machines 

were available on the "gray mar- 
ket" of unofficially imported 
goods. DAT officially arrived In 
the U.S. market last year—with 
generally disappointing results, 
whether It was the years of delay, 
the taint of the lawsuits, the ex- 
pense of the machines, or the 
lack of pre-recorded software that 
have killed DAT In the consumer 
market, we'll never know for 
sure. Perhaps DAT failed because 
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EIGHT TRACKS Of MUSIC DATA 19 eon- 
umM on atcr 'tM*' ol tfw DiflRal Cwn- 
pacl Ci>i«ri«. 11 chown In a. (All 
tflin«ntiont thown tm tn mkromaMrt.) 
T>M DCC M*d ihown In » It in*nuf*e> 
turvd uatn^ thlrvnim Wchnlqun. 11 eotv 
laint • ••! of I digital rMordlng and 
playback haada aa waU aa Iwc analof) 
piaybacii haada. 

It doesn't ofTcr the a\'arage con- 
sumer anything that they re not 
already getting from their favor- 
ite compact cassettes. 

Although (he compact cas- 
sette—even with Its Inherent 
problems—is Just fine Tor most 
people. Philips, the originators of 
the compact casseue. was con- 
virtced that the format could be 
improved, and that consumers 
would buy Into the updated for- 
mat. Thus. DCC. the Digital 
Compact Cassette, was bom. 

Eoter DCC 
In January of this year. Philips 

announced that 'a new era of au- 
dio reproductlbn has started." 
DCC. a digital extension of the 
compact cassette, would offer 
"the best opportunity available 
for consumers and Industry to 

enter into (he fWld of digital re* 
cording." l^ndy Corporation an- 
nounced that they urould be (he 
Ars( U.S. llcerwee of Philips tech- 
nology, and wouid introduce a 
home recording deck in late 
1992. 

The most important feature of 
DCC Is that It doesn t make the 
familiar cassette obsolete. All 
EX^C players will play back exist- 
ing analog cassettes, so even 
when you make the Jump to DCC, 
you can sliU listen to your exist- 
ing library of tapes. (You won't. 
Nwcvcr. be able to record analog 
cas»e((es on your DCC machine, 
or play DCC tapes on your stan- 
dard cassette deck ) That "back- 
ward compatibility' could con- 
vince some consumers to up- 
f;rade to DCC even though they 
Ike what they already have. After 

all. an upgrade won't Just give 
them belter sound, but as well 
see. more convenience as w^. 

A DCC deck is esscndaUy a 
standard cassette recorder that 
liKludes some extra digital elec- 
tronics and a new head design. 
The dimensions of a CXTC cas- 
sette are essentially the same as 
that of a standard cassette, but 
the digital cassettes sides are 
flat—the case docsn t get fatter 
where the head enters the shell. 
Also, since the DCC standard de- 
mands that all DCC players fea- 
ture auto-reverse. Iheres never a 
need to flip the tape over, so you 
don't need to have holes for the 
reels on both sides of (he cas- 
sette. That means that one full 
side of the cassette can be used 
for Information and graphics— 
something the recording compa- 
nies love. 

The spool holes and the tape 
surface are protected against 
dust and fingers by a sliding met- 
al cover, which also locks the tape 
hubs. There's no need for an car- 
rying case, so the digital cassette 
Is easier to use and store, es- 
pecially in a car. 

The key to maintaining com- 
patibility with standard cas- 
settes Is a new thln-fllm semlcon- 
ductor head, manufactured 
using a process similar to that 
used for Integrated circuits. The 
first layer of the head contains 
one set of 9 magneto-resistive 
heads for digital ptavback. and a 
pair of similar heads for analog 
playback. On the second head 
layer Is one set of 9 integrated 

6Hor„ 

PHILIPS' PAIC ENCODING l«nsr«a 
aownda thai ars bdlpar ttta haarinf thraah' 
oM («V Of tha algrwi* shown In 0. only A 
would ba fvcordad Mcauaa B. btom tna 
haartng thrathotd. woutd not bm naard. 
Tha haaring thrathold, howavaf. vartaa 
dynamically tlapandlng on whal otMf •19- 
nala ara prv«anL In c, a>gnai B nas ailarad 
SM thrashold, maUng A inaudlbia. 

recording heads for digital re- 
cording. Well see shorUy why 9 
dlgual neads are required. 

PASC makes It work 
The key (o the DCC system Is 

the a new digital coding tech- 
nique called ^SC. or precision 
adaptive sub-band coding The 
goal of PASC Is to produce a sig- 
nal equivalent to that of a CO. 
The results? A dynamic range 
better than 105 dB. and a total 
harmonic distortion. Including 
noise, of less than 0 002S% 

PASC !s based on two lmpo^ 
tant phychoacoustic principles. 
The first Is that we can hear 
sounds only If they're atwve a cer- 
tain level, called the hearing 
threshold. The second Is that 
loud signals mask soft ones by 
raising the hearing threshold. 
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Tliehtfanng threshold, as you 
might expect, varies from person 
to person Even a vcr>* sensitive 
ear. however, won't be able to 
hear a sound If II is masked by a 
louder sound. (You couldn l. for 
example, hear an unampllfled vi- 
olin at a rock n" roll concert!) The 
theory- behind PASCs efficiency 
can be expressed by the ques- 
tion. "If you can't hear it. why 
record It?" 

During encoding, the PASC 
processor analyzes the audio sig- 
nal by splitting It into 32 sub- 
band signals. By continuously 
taking Into account the d>'namic 
variations of the hearing thresh- 
old, the P.^SC processor encodes 
only the sounds that will be audl- 
ble'to the human exr Each sub- 
band ts allocated the number of 
bus that are required to accu- 
rately encode the sound wtthln It. 
If a subband docsn t require jiy 
bits—because It contains sounds 
that are masked, for example- 
Its bits are re-allocated to other 
subbands so that the sounds 
within them can be encoded 
more accurately On average, the 
PASC system needs to encode 
only one quarter the number of 
bits that a CD or DAT encoder 
would to reproduce a gl\*en audio 
signal. 

The encoded data Is multiplex- 
ed into an 8-channel data 
stream, and error-detection and - 
correction codes are added. The 
eight channels are recorded on 5 
parallel tracks on the DCC tape. 
The ninth track can be used to 
carr>- auxillar>- data, such as 
song titles, recording times, and 
the like). The auxiliary track 
could be used to generate hun- 
dreds of characters of text per 
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second, so decks could include 
readouts for song lyrics or other 
Information about the selection. 

DCC. an elegant extension of 
the most popular music earner 
we ha\-e. seemed to be a sure-fire 
hit. It had something for every- 
one, including hardware man- 
ufacturers, record companies, 
retailers, and consumers. It now 
appears, however, to have run up 
against a formidable competitor: 
Sonys Mini Disc. 

8oB7'i Mini Disc 
In May of this year, tn what 

seemed to be a deliberate attempt 
to derail DCC before It got mov- 
ing. Sony announced a brand 
nevi recordable audio format, the 
Mini Disc or MD. Sony, however, 
denied thai their MD was meant 
to compete with DCC. In re- 
sponse to the question of what 
MD replaces, (he President of 
Sony Corporation of America an- 
swered "We are replacing 
nothing We arc Creating new i 
markets.' 

The Mini Disc format Is specifi- 
cally designed for portable ap< 
plications (personal stereos. 
t>oom boxes, etc.) and is slated for 
Introduction, conveniently, in 
late 1992—the ^ame time that 
DCC decks are due. The disc, 
about 2V^ inches in diameter, 
looks—and acts—like a cross be- 
tween a compact disc and a micro 
Hoppy computer disk. Like a 
compact disc, the Mint Disc is an 
optical medium—It Is read by a 
User and can store up to 74 min- 
utes of digital audio. Like a floppy 
disk, the mini disc can be mag- 
netically recorded again and 

•g«ln. 
How did they manage to get the 

same capacity as a CD on a disc 
that has about '•'« the surface 
area? Interestingly, by treating 
audio in much the same way as 
DCC does. Sony's encoding 
scheme, which Is called ATRAC, 
or adaptive transform acoustic 
«>dlng. Is also based on the psy- 
choacoustlc principles regarding 
the threshold of hearing and the 
masking effect. 

Because the ATRAC encoder Ig- 
nores sounds that fall below the 
threshold of hearing iwhlch var- 
ies d>7iamically because of signal 
masking! It can encode data fi\-e 
times more efficienUy than CD or 
DAT systems. Thats even belter 
^an DCC^ 4:1 advantage! 
^^Can a recording that "lea^-es 
out 60\ of the bits" sound as 
good as a CD? In theory, if all 
you're leaving out is things >-ou 
can't hear, then yes. In practice. 
we don't know yet. At Sonys an- 
nouncement. the>-demonstrated 
a protot>pc byp!a>ing some pop 
rock for a half mmuie or so. It 
sounded OK, we guess, consider- 
ing that the listening environ- 
ment was a crowded hotel 
meeting room. No A/B com- 

[ parlsons were provided between 
I CD and MD. Sony claims that 
'only2\ of Ihe population wiU be 
able'to hear the difference." 

' The Mint Disc IS constructed of 
four la\-ers. Including a newly de- 
veloped magnetic layer of ter- 
bium ferrite cobalt. Since mag- 
neio-optlcal discs can't come in 
contact with the recording 
heads. It's important that the 
magnetic material be .ible to 
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change polar! ly when sutHcct to * 
very inull magnetic rield. The 
new material nils the bill. 

The Mini Disc requires both a 
laser and a magnetic head for re- 
cordlni When the magnetic 
layer islieaied by the laser I to a 
trmperaturc o( about 400TI, It 
loaes Its coercive force—that Is. It 
becomes very easy to magnetize. 
The head then supplies a mag- 
netic field to act the materials 
magnetic polarity When the 
heiied spot cools, the new polai^ 
Ity IS 'locked In" and. thus, the 
digital data are recorded. 

Sonyk Mini Disc has a couple 
of advantages over other optical 
recording methods. The struc- 
ture of the head la much slmpter 
because the laser can t>c on con- 
tinuously during recording and 
playback. And the km--coerclvlty 
of the magnetic material gteat^ 
reduces the power required, 
making portable operation (easl- 
Mc. 

One featuie of Mini Disc touted 
by Sony Is that the portable Walk- 
man players will have 'shock- 
proof memory" One of the prob- 
lems with current portsble CD 
players Is that they don't work 

I   too well unless they're sundlng 
still  Any sharp Jarring causes 

I   the laser to misirack. Mini Disc 
;   players shouldn't suffer from 
!   thai problem because data Is read 
'   off the disc at a rate far faster 
j   than required by the ATRAC de- 
[   coder, creating a data buffer of 

(HOCK-rKOOF HIHORT prOTrtMS M 
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three seconds. If the laser mis- 
tracks, the listener won't hear It. 
The buffer will feed data to the 
decoder while the laser finds Its 
way back to the right spot. Sony^ 
announcement Included a dem- 
onstration where a prototype 
player was shaken vigorously 
without any audible result. The 
prototype continued to play even 
after the disc v^s removed unlll 
the 1-megablt buffer was empty! 
Of course, there's no tech- 

nological reason why portable CD 
players couldn't offer their cywn 
shock-proof memory buffer But 
since the buffer would have to be 
5 times the size. It would add 
greatly to the i»at. 

Vhowliis? 
Ever since we forecast that DAT 

would be a sure-fire success, 
we've hccn reluctant to make pre- 
dictions. But lets look at some of 
the Issues Involved, and how 
DCC and MD stack up 

For consumers—assuming 
that both formats offer high- 
quality audio—OCC has the de- 
cided advantage In that existing 
libraries of cassettes won't t>e ob- 
solete. Both formats have the po- 
tential to supply such con- 
venience features as song title 
and lyric readouts, but MD offers 
much faster random access of 
tracks Although It^ too early to 
say for sure, prices for home DCC 
decks should be under S500 
when Introduced, while s porta- 
ble MD plaver Ls expected to cost 
around 8400. For corisumers. we 
give DCC a slight edge. 

The recording companies will 
have a hard time taking sides. 
Both technologies wtU use the se- 
rial copy management system or 
SCMS. an antl-plracy system. 
Manufacturers will be able to du- 
plicate DCC at 64 times normal 
speed on equipment similar to 
what Is now used for standard 
cassettes. Mini Disc pla)Trs will 
be able to play back iwt only mag- 
neio-optical discs, but pre-re- 
corded optical discs as well- 
discs manufactured using the 
same process as Is used for CDk. 
Various recording companies 
have expressed support for each 
formal, which way will the record 
companies go? For us. Ilk loo 
close to call. 

Hardware manufacturers 
should prefer OCC because stan- 
dard tape transports can be 
used. Retailers, always reluctant 
to have to stock the same titles m 
various formats, are dreading the 
thought of revamping their 
stores to accommodate either 
DCC or MD. 

What about you? In the long 
run—since both formats seem 
destined to compete with each 
other for your money—It's you 
who will decide whether DCC or 
MD Is the personal recording for- 
mat of Ihc 90% and be)'ond.   IM 



264 

Beachan Exhibit #9 
THE NBW YORK 77MBS 

BUSINESS TECHNOLOGY 

••••• ^-^J:"-..' 

Sony's mixu disk technology rcmovei tht (n^jor ad- 
vanU{e that upc cnjoyi over compact diiki: th« 
tiny, "rewriuble" ditki can be uied to record a< well 

ai play. A prototype o( Sony's mini diik pUycr and 
recorder is shown with a plastic-encased prerecorded 
disk, left; and a similar blank recordable diak. 

Advance in CD's Starts a New Battle 
By DAVID E.SANGEII 

TOKYO. Jun« II - Vhen ihe com- 
pact disk emerted from the labora- 
tory at a consumer product in tht 
fni(l-1980't, recordkni companies 
haled tt It would confuse consumers 
•nd ruin the recording business, ihey 
satd. Today, records are indeed near 
extinction, but the recordln| busincu 
has doubled since CD's, with their 
scratch-free, hiss-free ditiial clarity, 
went on sale ettht years ago. 

Now the battle is about to be fought 
again — this time over compact disks 
that record. The lndustr>- ts choosing 
sides over a new ,technology called 
MD, for mmi disk, a variant of the 
compact disk that the Sony Corpora* 
lion Is belling wtU make lu own walk- 
man obsolete. 

The MD, or mini 
disk, can 
record as 
.well as play. 

Only two and • half inchea In 
diameter, about the sue of soda can 
tops, the disk Is not only made for 
portables but Is also "rewniabk." 
meaning that data stored on li, 
whether music or digits, can bt 
changed With that Innovatkm, the 
one great advantage of tapes over 
compact disks Is about to be wiped 
away. Sony is not saytng yet. out 
when production of the player-record> 

•rt begins ntxt year, they are ci- 
peeled to cost about 1400. 

For a decade, the CD that caa 
rtcord has been one of tht Hoty 
Grails of the electronics tndustnr, and 
Sony ts hardly the only entrant TosM- 
ba. Philips N.V. of the NeiherUndt. 
I.B.M., and many others have bata 
building prototypes, and there are al- 
ready some specialty systems on Iht 
market as disk drtvct nr computtn 
— liking advantage of the huge ste^ 
age capacity of what tht tnduairy 
calls "optical dlski." 

But Sony Is attempting a classic' 
Japanese strategy: It Is quickly forc- 
ing new, culiing-edge lechnolgy Into a 
relatively inexpensive coosuay • 
DRKluct in hopes that big manufactur- 
ing volume will cut produettan COM 
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•nd le>^rot the company ovtr -Ow 
rest o( (he Indunry. 

11 Is > hl|h-r<sk ippraech th*i In ihe 
past has had some broad successes ^ 
most recently with lightwelBhl con* 
sumer video cameras ~ and a (e« 
crashing fatturet. 

And once atain, the recordln( tn- 
diutry (except (or Sony MUSK) and 
many ol Sony's csmpetlion art pn- 
iesiin« vocUerously, coniendini that 
wtiat Is rw' lor the march oTtech- 
nolofy could prove disastrous (or iht 
business. 

The (alt of the MD ovtr the neat 
lew years may well determine more 
than Just the prollu o( the consumer 
tkcuonlca Industry. RcwnuMt disk 
lechnology — el which tht mini disk 
It lust ont variation — has Innumer- 
able uses beyond music The most Im*' 
portent may be bt computing, where 
optical compict disks, known as CD- 
ROM's, are alrttdy camlng Into use 
because they can store (ar more data 
than mafnctlc disks. But unlike mini 
disks, CO-ROM'S cannot racord data. 

A varttni el the new nM disk, with 
lu small slit, vouM havt obvious ap- 
pticatlont to laptop computing. 

For now. Sony says lu only Im- 
medute bitercst Is the audio market. 
"To expand the market (or the com- 
pact disk, we needed a much smaller 
disk that could be used outdoors," 
said TerusakI AokU who heads Sony's 
tape and disk products division and 
until recently ran lu research and 
development programs. "And. o( 
course, we needed recording capabil- 
ity " 

So (ar, small sUe and recording 
capability have been available only 
with (loppy disks and audio and video 
tape. These rely on thin layers of par- 
ticles that are magnetically read or 
altered to pUy or record, in compact 
disk technolQcy, lasers pick up re- 
flected light (rom a disk's (inely pit- 
ted sur(act, and these optical signals 
are converted it Into a stream ofdigl- 
ul O's and I's. The compact disks can 
store (ar more Inlormatloa 

Now, the race between magnetic 
and optical technokigles Is on. The 
first problem (or the optical re- 
searchers was to shrink tht disks. 

The one great 
advantage of 
tapes over CD's is 
about to be 
wiped away. 

and players, to no more than the size 
of cassette upes and Walkmans. Or- 
dinarily, a mini disk the slie ot tht 
one Sony developed wouM siort lar 
lets data than a standard-tUt. (Ivo- 
Inch compaa disk, which caa play 
about 74 mlnuttt ol music But Sony'! 
new compression technology can Ian 
Ihe same amount o( music Into a mu. 
the space, partly by cutting out (re- 
iniencles that cannot be detected bf 
the human ear. The price: audio qual- 
ity that It a bit lowtr than on ordlnarv 
compact disks. 

In tht future, similar ttchnok>(y 
may bt used to compress tht diu , 

For the Scientist, Electronic Notebooks 
TTic dayi ot the iridtttoMi Utboraiory notebook 

in«y b« almost over At scktuliu and cnBlnten do 
mor« and more of tholr work on computcrt. tht task 

ipt keeplns dau In a handwritten notebook has 
become cumbersome and ImpractlcaL How ean • 
scientist enier a complex, thrcc-dlmenstonal cotor 
model Into a notebook? 

Researchers at the Baylor College o( Medicine In 
Houston have come up with an electronic tItcmaUvc, 
Ihe virtual Notebook System, or VNS, a software 
package that turns a computer work station Into a 
multimedia tab notebook thai can accept not only 
text but also sound, electronic mall, photographs and 
stIU video Images. The software can also receive 
faxes, allowing data from them to be Incorporated ' 
Into the lab notes. 

More Imporuni, VNS easily ties Into a computer 
network, which makes the lab notebook mobile. A 
scientist who is traveling can call up the notebook on 
any «ork station, regardless of brand. It also alloys 
scientists lo share iheir notebooks with selected 
colleagues anywhere In the world using any type of 
computer running the popular X Windows operating 
system that I.B M.. Apple. Digital Equipment and 
others use to control their computers* basic 
functions. 

The Virtual Notebook System borrows a key 
concept from airline reservations systems: a change 
made by one user is seen Immediately by alL 
According to Kevin Long, a Baylor rescachcr and one 
of the developers ot VNS. program users can amend 
the notes in Texas and colleagues running the 
program m California. New York or Hong Kong will 

The noiebook program can auidmaiically 
monitor and collect data from other sources. Ilkea 
computeriicd news wire. A researcher can Instruct 
his system to find articles on any subject ' 

Baylor has created a commercial subsMlary, 
Groupwork Systems Inc.. to sell the notebook 
program for About S2,SO0. 
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Kew Battle 
ne«ded for video Imuet, M that 
.vi<]«odisks —.tons • Kit product In 
Japan — will no longer need to be the 
site o( pizza platters. 
' Then there Is the Jogging problem. 
While audio tape easily absorbs 
bouncing and Jostling, the delicate 
User pickups In portable CD players 
sometimes skip. In MD machines, 
special ctrcuilry feeds 3 seconds of 
music inio a one-megabit memory 
chip before it Is played — meaning 
thai If the music appears garbled, the 
machine has time to recover and 
read K again. "Even If you take the 
disk out. the music plays on for a few 
seconds," Mr. Aokt saM. 

The last trick was to design • way 
to record data without using gobs of 
electricity, because the MD will be 
used In batter>-operaied portables. 
Some other systems require two 
lasers — one for erasing data by heat- 
ing up a spot on the disk to 400 de- 
grees Fahrenheti. one for recording. 
One-laser systems need several rota- 
tions of the disk to perform the same 
Job. which takes time. The Sony sys- 
tem, using a single laser, can perform 

, these opcrauons In a single pass over 
the disk. 
Phlllps's Cassette 

Willie the technology has been 
much admired, the MD Itself has not 
Tha biggest critic is Philips, Sony's 
one-time ally In CD's. Next year, 
ground the time that the mini disk ap* 
pears on the market. Philips is bring- 
ing out the digital compact cassette, 
or DOC 

, Like digital audio tape, the tech- 
nology that Sony and other electron- 
ics makers here have tried lo pro- 
mote for years, the casseites have 
nearly the sound quality of compact 
disks. BUI unlike digital audio tape or 
mini disk machines, the new digiul 

' cassette players will also play the bil- 
lions of convrniional cassette tapes 
that have been sold over the past two 
decades. 
Same Fear Industry Rula 

Some are already complaining thai 
Sony, by leaving consumers diuy 
with yet another incompatible tech- 
nology, is risking ruin (or ihe Indus- 
try. Alain Levy, who heads Philips'! 
recording business. Polygram 

- Records, says Sony "thinks the rest 
of the world Is like Japan" — in lova 
with the compact disk and willing to 
buy the latest technology. The per- 

' ceniage of the population that owns 
CD players in gadget-happy Japan Is 
far higher than an> place else' 

"We can sell a lot more tapes, and a 
lot more CD's, without confusing the 
world »nh a new format," Mr. Levy 
said. Among his new allies is Sony's 
archrival, the Matsushita Electric In* 
dustnalCcmpany. 

TTw *in.-.er will be whichever for- 
mat ailrjcts the most sofivtsrc — 
who'.her M C Hin'.mer and Nfoiart 
drift to i^.e 5 jny camp or the PViIips 
t.-* < -y i ;-?::'J en promot;.',; new 

Without Skipping a BMt 
How Son/a naw mini diak playar 
ftfol^cta agR^t skipping whM •; 

UstMi«r\'    .V DlttaVMUlog 
&.'i.-^i;'!.^"V ;^.'.oeonvartar *..; t^acNp\$m,thaptctaipy^x^^' 
I? .*. •'-./ft? '?i<;;;!^^<-V-''1 '• ?s^.mofTwntarflyratopa wtdinot^•--•' 
^'f^.^^^r''*--'^ r-::•' TAy tf,i(.ButHthapickuplajgrrtd i^ 

* out of plac»;tha muato?^^:-"^!^!^. 
. oontlnuM iivtyia tha pldo^ c.^-'.'i 

•'': .rtbovara fti position ar^iV :•.,»,** 
-' ratumat raadlng. Tha listan«r > 

haars no iupa or disioniena."' 
.-MwM:SonrCtaipenMaff '.   V..<.*J 

t>«N««TwftTMN 

formats is spotty at best The failure 
of Beta max to attract good programs 
lUtlmaiely led to its failure as a video- 
cassette formal. That shortcoming 
started Sony on Us buying spree In re- 
cent years, staning with CBS 
Records and moving on lo Columbia 
Pictures. I 

Yet even with CBS Records and^U^" The same piracy worries surrouad 
Its top-selling titles in hand. Sony was the new mini disks. Technologically, 
unable to make digital audio tape a the mini disks are superior products: 
success. Last year, when digital audio faster, cleaner and more durable 
Upe sales were expected to boom, than tape. Whether that wtU ba 
only 1 &0.000 players were sold. enough to make It a winning product 
pThe Industry, worried that  DAT   ishardly a lurc beL 

would enable recording pirates to 
make perfect copies of compact 
disks, worked out an electronic pro- 
tection plan that satisfied neither con- 
sumers nor manufacturers. Sony 1| 
now repositioning DAT for music pro- 
fessionals and audlophlles. not lor tha 
mass market 
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Tke DAT PACT 

BY BfOAN a FCNTON 

* • ufl at y« w«f« r*oOv fo wTir* oft 
. H dignoi oudk) toptt (DAT) oi o mau- 
•P rrxxv*! foiiura. M« WW« ogon r»- 
mlncMd how c]tffk:iit trii to pmlcl tha 
fUtur* of consumer eieclronto. After 
more than o cJecoo* of t>fro-lnduitrY 
flghftno. the •lectronics monofocTurta 

• wcofbtng oompanHjj. soo^*'"'*% "w- 
sic pubiithen. end pertotmeri hove 
r*oched on oor*«m«nt thot could 
pov* 1h« v«ay (or (yj\ enfronc* as a 
mou-morVel nem. irontcoN OAT may 
owe tti new ihol qt Iff* ID Kto nvM com- 
pettng digital formats. Philips' DigNol 
Cornpod Cassette (DCC) ond SorVi 
Mir^i Disc IMD). wiMch v^eie mtroducad 
ooniar thb yea: :  -*     - 

History RepeatsT Although moil con- 
lumen consider CM to be r«w lectv 
nolog^ Ihon hanSy tw cai#-^ MCI 

Inhoduoed moi» than Ave yean ogo In 
Japan. Before DM coukj be brouQM to 
the U j. however, threats of kjwsijts 
from lt>e fecordino Industry forced 
monutocturen to hold bock. When 
Sony fnofly did Introduce o OI deck 
here in June of lait yeoc ttwy were 
prompny sued by the Nononol Mu^' 
Publishers Auoclattor>. (That suit hos 

,been cropped as port of tt>e recent 
ogreementj 

A/ter o stow itan, the DW torrrKil hoi. 
finolty coughl on n Jopoa Soles m the 
U5. how«ver. hove been poor at best 

.' TlW leuiUh^ oompanM. ^wt)p y^ 
worried oboui ftie [$otentioi decreaie 
-In proftts thot might occur Ifpotmjrrmn, 

• oould moke Urtuadi^'perf^ cop<M*of 
I copyrlgfited rBCordk^^.C'XMe.riot to 
support DC Snce rapreieobrded |bh 
iMore wai oiofloble. oofwjrrteci* "more 
thon lathfied with itondord 6(»tettei-^' 
KN/Rttle need to buy D^ decia oeiprt*'. 
theif ImpressKw hl-fl c6p(iia*ttes. •''•-_^ V 
: D*r h r«tjhe (Wf WecfronJc prodiij^ • 
to er^ tfvemorkel unibeV ine ihbdbw' 
of legd octton A limflor situotv^n orote 
In 1975 vrfwn ^ory htrbctJced theft Be>' 
tomox vldeocouette recorder. The^ 
'movie lr>duitry v*os vory woffled cbout 
tt>o polenhol competfflori of VCPV ond 
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TD* trveot of rmanoai loom DrcxjgM 
ooouT Dv hom* toeing UnKwia Siu- 
Ooi cviO Wall Ourwy Prooucnorv tuM 
Sony oRv^no oocviOM inlnno«rr«nl m 
•976 

Although 0 U^ Didfict Coul u»d In 
1979 mat norrw vto*o tapng foi prfwot* 
uM didnt confMula cocv»gh! Mrlngv- 
rn«nt. me ruNng \*XM nvwwa Dv a Ul 
Coi^ Of AppMiL CongrMi rt«po»cl 
mio me coniroMrfy m 1981. kwoduong 
ttgdiohon that vnoUd ovamcn m* >^ 
peaii Court decttioh. lam. a M v«ai 
Mroauced mot vuoUd pioce roy^^ 
toi^i on VCRt ana blank video oo** 
Mtiei Congrea <M no( act on «ti«r 
bM. 

m 19A2. the U5. Supreme Court VMH 

petttionea to rewwe the home vtdeo- 
Kiplng question, inrfiol heoilngi weie 
heora in Jorwary 1963. ond one year 
later, the Supreme Court ruled ttiot 
home v^deo toptf^ ooet not corvtitute 
copynght Infrv^gement. IrontooVtc Moi- 
lysMood txM moiteirTxye money irom 
the reteose ot mot>tes on Moeocos»etie 
Wvan n does Horn theomool n 

Not a Good AntwerT Deipite the Su- 
preme Court rubng. the vtdeo-ona au- 
dio-recording moustriei continued to 
seek ieg<sk3hon mat vtculd rrxxMO roy- 
aR<ei or, cauene oecKs and ^^Ofi Qs 
W9U cs DionK tapes. Wts were irtro- 
duced m Congren tlvsi woiid Impose 
rovomes os nign oi 25% on recorder) 
arva oi teofl 1 cent per fTWmte CO bky* 
tape' Otr>ef oftemoivei were orfered. 
jnouding trte requiremer^t that onn- 
tap>ng cf^pi DO bu.it Into recora>ng 
decks (Sfud>eidor«oniheonn-«aptf^ 
clMp D/ me Nononoi Bixeou of Storv 
doids corvsuoeo mor i wax not dn oc- 
ceptotM sotutton Decouse R senouitir 
oeg'ooed !f*e muvc cuowty) 

The tnfrooucT^on ol 0*1 to the U5. flt 
The Jorxjorv 198 7 Consumer EtectTontel 
Show got me rec0fd:ng u^ustry even 
more ««or(«d. even though no compo- 
rv annourceo deHntte soles ptore. A 
ba that v^omd irrpoM o 35% tonff on 
Imported DAT fecotderi woi Intro* 
duceo m CongiMs. but that oao died 

Although Ccrv*» took no oction on 
or^ or the otas rrrocjced. the Record- 
ing Industry Ajiociotion of Amenca* 
(I?IAA) C.3—iney tnreatened to fWe o 
iCT**jrt ogoinit or> monuloctijer who 
sok} OaJ HI the U£. 

In o*> onempt to f-rxl out h^iv senous 
0 •c-'Co:em' ••arre toping wot. tr»e Of- 
fice o( loc^rs ogy Auesameni ixOer- 

. took 0 stuov ona issued o report 

TV/RADIO yUSlCUNS 
0.K 

FCATURCD ARTISTS 
aaft 

KCCORO C0MPAN1C3 
M4I 

AM^ OP MUSICIANS 

SONCWKimS 

IfUSlC PUBUSHERS 
lesfl 

Abhongh itte royalty agrefrntiu ipttU out the ^ffcuwMfW ikm 
wt'rt cftucai tftovfk to Mjewr r*fli a g^odponwH af ikf 
adminitunmg Ott eotitaion md 4u$rAmiem vf Af piiida. 
eamptnus ond anua wtU b» madt »ccptdui$ m taltt. 

The report cortctuded ttKit. even 
trojgh *horT>e toping may reduce the 
recorong ndustry) levenuM. a ban on 
home oudio topir^ vwould be even 
more nomtful to consigners and wo^id 
leiuir m on outright lou of beneftts to 
society. In me bUions at doioa' Some 
of the more Interesting flrvlinos in- 

Mc* ifMp thotiJd rtcoiw. 
rvyattiet wilt goto 
toiiMtmrd 

• Aimoitttveeouaners(73%1o(home 
loprtg 'oooostonr do not ln«A»re pre- 
recorded muiic imseoa they rdude 
Vw toping of famif memtiea lectures, 
borxj practices, oniwenrv^nochlne 
mesiogei etc 
• Moft (77%) home-recorded lopes of 
copyng^iled material vwe mode fiom 
me toper) own music coledtorv Arv 
other 9% tkx o total or 6t%) Mere mode 
Horn moierk* owned b/ oltter tamly 
membea The man reoion lor tielap- 
mg WOI "ploce ihMng.- Thot K home 
lecoroen mode topes of COk to mey • 
coukj be ployed in o coil cassette 
ptayer. Wbikman. etc. The second moH 
popmor reoson thot home topers 
rrooe cossette copies >«os to moke 
custom topes Mtm onty me sor^ mat 
they woTMea In the oidar meir w'onled 

• AboU one quarter of pre-reooided 
puchoMS were mode after Itte corv- 
une*f>eoidtt>eoniitorrecordmgono 
home-mode tope, (for Momple. d 
tnend sakl "Hev Wen to INS tong Irom 
this great new CD IM bougnt-^youM 
gonbheorlT) ' *" • . 
• tf home tapon wore riot able to lec* 
OTQl at leoit ttvee ouorlen of home 
topei would not be reploced by soles 
of prerecorded music 

After the report was luued. both 

The Oiglld/kidk> lape Qeoorder Ad of 
19901 Moduced In Congre« iMrlir In 
•le ytoL seemed to be me oompro- 

'"mhe that wbiid finally legnvnce' the 
dgaoi oudio-tape recorder. Bom sioet 

- leoiMd mar I WOI ivhe to Stan wortdng 
togathtr- Ai the presoenf of the RiM 
tecMed before Congresi V^out ou 
rruic twlr products ore worthiea. but 
tiMhout mer mocNnei no one oantt^ 
tan to our muilc.' 

The "DC Acr odied for me mcmMon 
of SCMS. the Senol CopTV* ^V^^09e- 
mert 9)fftem. In ol digr^ol ouoio record- 
ert. (See the sideodr »sewhe<e in 9m 
orvde] The bK. V passed, mi du not 
prorr^fce to be o deflnKrwe TO to trie 
homo toping Que<tton (deione me Su- 
preme Coum Betomai decaion). The 
bS. m tact sou.'-mis Ad does nor od- 
dtea crdfled the legoffV of prtvote 
home copytng inder the copyright 
IdWl.' 

^ tw v)«i or me leobrdtng mouMry 
the bU woi o ooThpromflse tt^oi sougii 
to presewe me itotus QUO by moftftg 
(M home loping eourvaieni to oroog 
tnme taping—^hort ii you oon only 
moke fWit ger^erotion cop»« (Seoorxl- 
generotton cossette recordingi are 
sutakannoffy worse than me precedn) 

.- IheTMBriumedoutnoltobome 
dnoMor we ol were wotting tor beoauM 

. of oppoitton ftom omer toctioni wittim 
tie muMc hduslry The Notional Muttc 
Publishers AuocloDon (NMPA): the » 
SongiVTtters GuHd o' Americo (5^. l 
ondtheMiOflconSoc-eryofCoriioo*- '- 
ea Aiilhori. and PubUhea (ASCA^— f 
wtio coHed ihemseK-ei me 'Copyright  - 

'. Cooiiflon'—strong^ oppcied tho b3   ^ 
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<MI       iMt      IflU 1»U       tM«       IMT 

wmtuU CDt. 

Umr RffMTV HAOMMr « 

MRU MS soirr VTm b«^«n«oucnoN 
0« JCT V 1M MmOOUCtD. 

on sajn HCPOKT coMauoM Mv THi HtfwimoH 
V HOi« UPMS-vrauLfi M WMMl TO OOMUHBU" 

TO^-cooc jicricauMMe«m-«raicGMrMQ 

MOM MJCMO WOOMMS ACT I* MMCnr OOPr-COMCurHLIMt 

COWT miin. HOME VtOCO VtTMC 
cwiwirTtifiwmMiirt 

COIffT HDM orwL MMUOni 

lUHKUl OOUKT nrmOMCD TO KSOM      ' 
HOMIVIOIO-WHIOaUUTIOM    ^^ 

msr MTMTT ttu urmooucs M ooHanm T'^ 

'HouvwooQtuanwr **'\v--     • ••  ^;.*^" 

TtSTt 

' SONY umoOUat KWMK 

7S|T«|r7|7t|n|N|lt|B|l}|H|tf|Mtir|«|N4»l"|tt|V|M|«| 

fttfofJgr 

ano instead %iQnt«d lo conlinu* lo 
pfVtt for PCVIMM. AI O WKA tt« M 
dMO m mDcoffynrfi—, and ConQfMi 
took noocSon bafoiv t odounsdlor 
ih«v«ai. 

b«n wuhout on officu M to >0l>- 
imm' R. CW Anofy anN«o m tw u^ m 
A/w of lost fot when Sony btgon o(- 
fiooiN imootAng ond MHing SCMS- 
•quipped deda. Almoit Invnadatotit o 
oou-oction Hxt MOi brougN ooonil 
»»«m Dv The NMf*. TM wrt ¥«i anoug^ 
lo heep omer monu^x1u»•ll fcom lot- 
lowr^ Sor>v) leod. and oihough \nt% 
ttom oiner monuroctuiert ore now 
OvototM (!•« Gitmo. McMN^w* m t* 

taue. lor a rv^ww of one uch uni torn 
Shofpl. CM KHei M lof ihorf of pfo(- 

TIM Royalty Pact De^irte oi tie 
AgMno- bo"^ i^iM toiew txA wmxxjt 
lome ion of ogreemem. ovefvcne hod 
o k)l to toM The hordMoe monufoc- 
(uren hod the copobltv to pioduce 
newdecto thof twy ir«w mey coud 
ten. The tecofding tnduttrv—though 
not odm(tt»>g It put)Uc*v—knew !hot 
new (oimott ce good for Ouuneu 
(Soles vkwe ^^riooflv fV3f before tr« niTo- 
duchon of the CO In 1982) Both wdei 
w«rt kMng—in lecret—In trie Kxmg 

not ao much M^O to deorlhe Moy tor 
QAl OI t«v were tootong tor o MOV to 
erawe ffoi DiBWoi Compoct^oMetto 
and Mrt-OncnooiOmoouUantor tw 

htodwed Otf John toocfv Cfnfeman of 
tanoy E»ectonK3 (v<ti*ch eorter hod 
coTTVTWd to nroducing OCC to the 
U5. to 1992) GOpeon to torn been to- 
iKvnerial In getVng toe tavQ oompi to 
oome to ogreemert. 

Mm toe og»efnen>ieocfted to 1990L 

toe poet Moiid requlto tool 01 d^Nol 
oonMjner lecoroen conlato SCMS dr- 
oiky foriTke Arit time, howwet nyotv 
poiffiieim Moud be reoi^eo on toe 
aoto of ol consumer d^jfld fcoroea 
and on Otonk tapei On reoorderL toe 
poyment MOuU be 3% of the monutoc- 
lurert pnce. >wfto o mtoto««n KMXry of 
91. and o modmun of $9 ($12 tot duD- 
btog deos^ On btonk digltoi topei toe 
(ovo«y>i>o(idbe3V 

The rowty pq^ffnenn %MOuld be 00*- 
toctod by the US Copyitght Offtoe and 
d«ttto<jied—after deoucttore tor to* 
odmnntrative overt^eod. of CD(JI»— 

by toe CopyngN (tototty Wxnai toto 
Ktfo irieauai furvsi. One funo MxM be 

tor tte penont Mtto own the coDvT>ght 
tor tie muatooi worK orvj toe other tor 
toeoopyrtgrn ownen of toe louid re- 
oordtog. 

The totot rovofTv pool would be OMd- 
ed I*) CM (oHowi The rocord comoo- 
ntoi taouto get M 41\. leoti^eo ortim. 
25 6V ton^MTifea. 1666X. rrxtuc OJ> 
Itoeri. 1&M%. toe American Fedeio- 
fton of MuUcJons (which represents 
norvteotured mmictont). 175%: and 
toe An'wncan Pederotton of tetowteon 
OTKl Podio A/tliti (which reoretenn 
nofvieoftjed vooottrtj. 0 92% r b uv 
cieor to i« »#^ether irtere M or^ cop on 

be ooiecled bv trw vortoui gnx«t who 
mufidUribuse the montei totfwanm 
and copyright hotdea Although rx> 
iludei FKIS^ shown thot the more pop- 
iior nxoc htoe mo«t recorded, royofty 
dbtrtoutioni would be bosed on m- 
cordv>g loies: ttvot meom thol tt>e 
lOf geci-seur^ omm would receive toe 
largest poymerfi. 

The pod morto the Ito) time tlxst toe 
hordMore rnorxjtoctuwi nave ogreed 
that the pCT/nieni ol »o,amM ifxxid be 
teouired tor home topmg R oao moila 
the firtt lime i^ot ttm recording induHry 
has ogreed ttxif coroumea can make 
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copies of copyrighted recordings tor 
private, roncomnnerciol use without 
the Itveot o( copyright-lrkfrir^gemervt 
suttt 

Analog topes ore not covered. Nor 
ore video cassette recorders, even 
1tx)se with PCM (pulse-code modulo- 
ttor^) digltal-aodto capabilities. The re- 
cording Industry has agreed to stop 
pressing fof royalties on the sole of 
blank analog cassettes. We expect, 
however, that the video Industry— 
wt*:h has also pressed for royalty pay- 
ments—Is wcrtcNng the oction closely. 

The loyoity pod hos the blessing of 
nurnerous groups, marry of whom have 
rarely ogreed In ttte post. Besides the 
EIA and the RIM. the Ist includes the 
htotional Music Publishers Association 
(NMPA); the AFL-CIO Deportment of 
Professional Employees; ttie American 
Federation of Musicians |AfM); the 
American Federation of Television ond 
Itodto Artists (AFFRA); the American So- 
ciety of Composers. Authors, arxl Pub- 
Ishea (ASCAP); Broadcast Music, Inc 
(BMI); ttw Nottorxjl Acodemy of Song- 
writers (t^AS); the Notional Association 
of Retail Dealers of America (h4ARl>\); ^ 
1t»e Ncrtiorol Consumers Leogue (NCL); 
1t\e hiasriville Songwriters Association bv 

temcrtional (NSAI): and the Songwriters 
GuOd of America 

There'k onty one group that has stni to 
t>e convlrtced: Congress. If the pact 
reoched by ttie various orgonUations 
I$n1 put into low by Congress, things win 
be right bock where they started, wmv 
out o lav< M Bcely ttxit some morxjfoc- 
turers will refuse to pay royoltles. That, of 
course, y^ lead to more lawsuits, ques- 
tions, refusal by recording companies 

• to support the new digital formats, orxl 
ultimately, stalled soles. 

Time. howevecbtlght.Wllh the roaout 
of DCC due earty m 199Z It is Imper- 
ative to both sides that Congress oct 
t>efore tf^ end of ttie year. As we go to 
press, no sponsors for a bill htove come 
torword in either House. Cor>gress, how- 
ever, has historically resisted royalties 
because they robe the prices of elec- 
tronic products. Howevec because pre- 
vious odversarles ore coming to 
Congress with a detailed poet—ar>d, 
apparently, with no industry dissen- 
ters—It would seem ttxit or^ consumer 
groups win fight ony proposed iegtslo- 
tlon. So fat none has corrte forward to 
do so, despite the -deflnltive' study by 
\t\e Office of Technology Assessrrwnt 
ttxit showed tfiot txxne toping did not 
hurt the recording Industry. • 
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BY FRANK BEACHAM 

b Big Brother, chiminf K) be doinc you 
a favoi, about to erode vour ri^ti? I 
think to, and the vehicle is a Trojan 
hone called the Audio Home Recordtn| 
Act. Thu bill, the tubtect of recent con- 
freuional Kcanncs. rcflccu a deal itruck 
between record companiet. music pub- 
tuhcrs and clecironici manufaciurcn 
over the tale of digital audio tape rc- 
cordert. On ihc turfscc. it will free up 
prerecorded music for new digital for- 
mats and stimulate the tales of DAT 
cqutfrment. 

out. tn fact, ii aUo taxes coruumers, 
limits their abilitv to use recording 
equipment and smooths the way for a 
nev generation of audio equipment 
which is tonically inferior to current CD 
and DAT gear. 

The cofflprt}misc also establishes a 
legal precedent that could easily be ex* 
tended to a new generation of video re- 
corders. Digital VCRt are just around 
the comer and offer the promise of pri»- 
tiite, artifact-free pictures and the ability 
to make copies without toting image and 
lound quabty- If the audio legislation be- 
comes bw, you can bet that movie stu- 
dios wiU want to levy royalties on digital 
VCR) and the videotapes that leed 
them. 

Briefly, the audio act prohibits the 
music ir^duscry from suing electronics 
manufacturers over the iuue of copy- 
right infringement in exchange for two 
key concessions. First, it impotcs a lys- 
tem of royalties on the importers and 
domestK makers of digital recording de- 
vKes arKl medu. The paytncnti, intend- 
ed for music creators and copyright 
hoUcn, would raise eqiiipment and tape 
coiti to consumers. (The fee is 2 percent 
of ihe wholesale price for DAT rc- 
cotders - up to a limit o( Stt—and 3 per- 
cent for blank media.) 

Second, a Serial Copy Management 
Syvcffl (SCMS) will be rcquirco for all 
consumer digital recorders. This will prt>- 
hibit consumers from making sccond- 
(cneraiion digital copies. Coniumcrt 
COHU make direct digital-to-digital cop- 

ies only fratn original recordings. 
The Home Recording Rights Coali- 

tion and propoT>ents of the bill contend 
it breaks a long deadlock between equip- 
ment makers and the recording industry 
and clears the wiy for new disital re- 
cording products. But the SCMS copv 
protection circuit also affecti the dub- 
bing of personal as well as prerecorded 
commercial rruterial. 

>X^y should coruumers have to put 
up with limitaticmt on their recording 
cquiprtient just to protect the music in- 
dustry from copyright infringement? 

Worse yet, why should coruumers suffer 
such limits on top of royalty feet for 
equipment and tape? 

Ironically, norte of thb will stop seri- 
ous tape pirates who will only need to 
buy slightly cottUer "profettioiur equip- 
ment, which, under the bill, would rKi- 
ther be limited by SCMS circuiu nor 
tubjcct to the royalty fee If the music 
industry really wants to stop CDs from 
being copied digitally, it could easily put 
'ftags" in the digital sigiul which would 
stop all copying. 

The Icgiitaiion would have another 
interesting effect. For the first time, the 

taw would encourage a generation of 
digital audio equipment which would be 
inferior in sonic quality to current 
equipment. Unlike today's CD arul DAT 
formats, the digital compact cassette 
(DCC) and mini-disc (MD) formats 
planned for introduction in 1992 use 
data compression techniques based on 
assumptions about human hcaririg. Data 
which It deemed inaudible is not re- 
corded, reducing the need for storage 
space on ntedia. 

Though the manufacturers of the 
new format! contend most consumers 
will tK>t hear any difference, many engl- 
iteers fear the t^w formau will actuady 
degrade their recordings. The record in- 
dustry likes the ne» fotmati because 
each ofTen less tonic qualiry than master 
recordings aiKl because objectionable ar- 
tifiacts from data compression appear in 
multvcncrational copies. 

The DAT format, which does not 
use data compreuion. has been utuuc- 
cessful as a consumer product due in 
part to legal actioru by the music indus- 
try against equipment manufacturers. 
HtTwevcr, DAT sound qualiry is to good 
that many professionals now use it fbf 
mastering high-quality commercial re- 
leases. The record industry does not 
want this kind of recording quality in 
the hands of coruumers. 

The Audio Home Recording Act, 
mruored in the Sciutc by Dennis De- 
CofKtni arul in the House by Reps. Jack 
Brooks and Willum Hughes, hat other 
tKxewonhy cleirtents. For example, the 
bill would also make it illegal to icU or 
modify a piece of equipment that evades 
the SCMS system, arid it keeps royalty 
accounts secret to protect equipment 
makers (rom having sales figures made 
public. 

Everyboihr gets a piece of the pie ex- 
cept the consumer. Thoughtful users of 
auidio arid video equipment had better 
start asking some hard questioru about 
this proposed legislation before It Is too 
late If this "compromiK" is made into 
law. the government will for the Hrtt 
time start dictating to citiieru how they 
can »nd catuKX use home recording de- 
vices. • 
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APPENDIX 3.-JESSICA LmiAN, "GOPYSKST I^osunoN AND 
TECHNOLOGICAL CHAN(S,' OBEGON LAW REVIEW, VOL 68, No. 
2, (1989) AT 275 j^ 

VOLUME 68 

NUMBEIt 2 OREGON 
LAW REVIEW 

JESSICA UTMAN* 

ffi: 

Copyright Legislation and 

Technological Change 

Mr. Httddleston. The gentlemin mlizei that this is a highly 
technical subject and one that the onlinaiy Member is not quaii* 
fled to deal with? 

Bankbead. I understand that, 
fr. Huddleston. And that it is impossible to wrhe a bill on this 

subject on the floor of the House. It is impossible to do it with 
any satisfaction. 
Mr. Bankhead. In reply to that, permit me to state it is apparent 
to me that it is impossible to write a bill in the committee. 
Mr. Huddleston. Let us dismiss the subject, then.' 

THIS is a story about private parties, vested interests, and the 
inexorable pace or technological change. As of this writing, 

there are nineteen copyright bills pending before Congress. The 
number is typical. Throughout this century, members of Congress 
have introduced innumerable copyright bills, held bearings on 
many, reported some, and enacted few. In the put few yean, Coa- 

• AMOctttc ProroMr of Law. Univcnily of MieUin. &A.. 1974. Kaai CbUcK 
M.F.A.. 1976, SoBthcfn Mdhodbt Univcnitr. J.D.. I9U. OohnnMB Lnr SckooL I 
would like lo ihank Jonathan Wdnbcri. Bnwc Frier. JaM OiMbwv, J«Mi Boyd 
Wtiiic Jack Kcfnochan. Beckjr EiMnbcri. Alea AldnikaC Pa«da T linn. Amy 
Kali, Jod Sdifman, Fred Schauer, Don Hcnog, Doag Kaka. Chris 
BollingeT. Ralph Brown, William Pieree, and Hany LUmaa for their hdpM i 
on carhcr vtnium of thii article. 

* 75 CONO. Rec. 11.072 (1932). 

1175) 
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gress has been inundated with proposals to revise copyright law in 
light of new technology.' That, too, is typical. 

Recent commentary reflects a dispute over whether the copyright 
statute can adjust to the current climate of rapid technological 
change. One camp argues that current technology difTers pro- 
Toundly from prior development and calls into question the assump- 
tions on which our copyright laws are based.' Another camp insists 
that copyright law has always faced the problem of technological 
change and accommodated it with remarkable success. The current 
challenge, the argument continues, is not qualitatively difTcrent 
from previous challenges, and the copyright statute is equal to the 
task.* Both camps rely heavily on received wisdom about the his- 

' Stt. e.g.. Copyright lauet Prnenitd by Digital Audio Tape: Joint Heanng bt/ort th* 
Subcomm. on Patents. Copyrights and Trademarks of the Senate Comm. on the Judici- 
ary and the Subcomm. on Courts. Ciril Liberties, and the Admin, of Justice of the House 
Comm. on the Judiciary. lOOlh Cong., Isl Sen. (1987); Copyright ind New Technolo- 
gies: Hearings before the Subcomm. on Courts, Civil Ubenies, and the Admin, nf Jus- 
lice of the House Comm. on the Judiciary, 99th COng., 1st * 2d Scss. (I9S7), Home 
Video Recording: Hearings Before the Senate Judiciary Comm., 99th Cong , 2d Scss. 
(1987); Home Audio Recording Act: Hearings on S 1739 before the Senate Comm. on 
the Judiciary. 99th Cong., 1st A 2d Scss. (1986); OTA Report on Intellectual Property 
Rights in an Age of Electronics and Information: Joint Hearing before the Subcomm. on 
Patents. Copyrights and Trademarks of the Senate Comm. on the Judiciary and the Sub- 
comm. on Courts. Ciril Liberties, and the Admin, of Justice of the House Comm. on the 
Judiciary. 99th Cong., 2d Sess. (1986); Copyright and Technological Change: Hearings 
before the Subcomm. on Courts, Cioil Liberties, and the Admin, of Justice of the House 
Comm. on the Judiciary. 98ih Cong., Isl Scss. (1983). See also Kastenmeicr & Remmg- 
Ion, The Semiconductor Chip Protection Act of 1984: A Swamp or Firm Ground! 70 
MINN. L. REV. 417. 424-}0 (1983) (describing proposed copyright amendments preced- 
ing the enactment of sui generis protection for semiconductor chips); Olson, The Iron 
Law of Consensus: Congressional Responses to Proposed Copyright Reforms Since the 
1909 Act. 36 J. COPYRICHT Soc'y 109, I lO-l I, 123-30 (1989) (summarizing proposed 
legislation). 

1 See Kosl, The End of Copyright, in INTELLECTUAL PnorFRTV RIGHTS IN AN 
ELECTRONIC AGE: PROCEEDINGS OF THE LIBRARY OF CONGRESS NETWORK ADVI- 
SORY COMM. MEETING, APRIL 22-24, 1987, at 19 (Network Planning Paper No. 16, 
1987) (hereinafter Network Planning Paper No. 16); Reischmann, The Impact of Digi- 
tal Technology on Copyright Law, I. PAT. & TRADEMARK OFF. SOC'Y 5 (1988). See 
generally OFFICE  OF TECHNOLOGY   ASSESSMENT,   U.S.   CONGRESS,   INTELLECTUAL 
PROPERTY RIGHTS IN AN ACE OF ELECTRONICS AND INFORMATION (1986) (hereinaf- 
ter OTA REPORTJ. 

*See. e.g., Baumgancn * Meyer. Program Copyright and the Office of Technology 
Assessment (pts. I * 2). 4 TliF COMPUTER LAW. 8 (Oct. 1987), I (Nov. 1987); Marsh, 
Fair Use and New Technology: The Appropriate Standards to Apply, i CAROOZO L. 
REV 635 (1984); Oman, The Copyright Law: Can it Wrap Itself Around the New Tech- 
nologiesT in Network Planning Paper No. 16, supra nou 3. at 27; see also Davidson, The 
Black Box Approach to Software Copyright Infringement, 3 THE COMPUTER LAW. 23, 
27-28 (March 1986) (suggesting that copyright protection be eilendtd to recombinani 
DNA). 
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tory of the interaction between copyright and technology.* Both, 
therefore, proceed on the assumption that copyright law has been 
effiective, until now, in assimilating technological development; in 
fact, it has not. 

Throughout its history, copyright law has had difficulty accom- 
modating technological change. Although the substance of copy- 
right legislation in this century has evolved from meetings among 
industry representatives whose avowed purpose was to draft legisla- 
tion that provided for the future,' the resulting sUtutes have done 
so poorly. The language of copyright statutes has been phrased in 
fact-specific language that has grown obsolete as new modes and 
mediums of copyrightable expression have developed. Whatever 
copyright statute has been on the books has been routinely, and jus- 
tifiably, criticized as outmoded.' In this Article, I suggest that the 
nature of the legislative process we have relied on for copyright re- 
vision is largely to blame for those laws' deficiencies.* 

' Ser. t.g. Baumgarten A Meyer (p(. 2), tupn note 4. at 2-7; Manh, tuprm note 4. at 
647. 

*5tt. t.g.. HOUSE COMM. ON THE JUDKIARV, 88TH CONO., IJT SBSS., COPYRIGHT 
LAW REVISION PART 2: DISCUSSION AND COMMENTS ON THE REroRT OF THE REG- 
ISTER OF COPVRIOHTS ON THE GENERAL REVISION OF THE U.S. COPYRIGHT LAW 29- 
32 (Comm. Print 1963) (hercinaner CLR PART 2] (colloquy); id. al 273-77 (wrillen 
remarks of Waller 1. Derenberg, U.S. Copyright Soc'y); STENOGRAPHIC REPORT OF 
THE PROCEEDINGS OF THE LIBRARIAN'S CONFERENCE ON COPYRIGHT, 1ST SESSION, 
IN NEW YORK CITY, MAY 31-JUNE 2, 1905, at 43-48, rtprimtd in I E.F. BRYLAWSKI 
k. A. GOLDMAN. LEGISLATIVE HISTORY OF THE 1909 COPYRIGHT ACT, al pt. C 
(1976) (hercinaner COPYRIGHT CONFERENCE, 1ST SESS.) (colloquy). 

'' Stt. t.g.. Ebensiein, Iniroduciion 10 S. RoTHENRERO, COPYRIGHT IJ^W; BASIC 
AND RELATED MATERIALS, at xv-xx (I9S6); Solberg. Intnduetion to R.C. DEWOLF. 
AN OUTLINE OF COPYRIGHT LAW at xix-xxiv (I92S); Aihby, Ltgal Atptca of Radio 
BmadcttUing, I AlR L. REV. 331. 342 (1930); Chatee, Reflttiions on iht Law of Copy- 
righl, 4S COLUM. L. RF.V. )03, 503 (1945); Cramer, Somt Obatmlions on the Cdpjrrigltl 
Low of 1976: Nol Ettrylhing is Btauii/ul, I COMM./ENT. 157, 164-66(1977); Fteiich- 
mann, sypra note 3. al 24-26; Kupferman, Rights in New Mtdia, 19 LAW SL. CONTEMP. 
PROBS. 172, 172 (1954); MacDonald, Technological Adrancts and Copyrighl. 8 BULL. 
COPYRKIHT Soc'v 3 (I960); Oman, S<iftwore as Seen by the U.S. Copyright Office. 28 
IDEA 29 (1987); Stem, Reflections on Copyright Law. 21 N.Y.U. L.Q. 506. 512 (1947); 
Toohey, The Only Copyright Law We Seed, WILSON LIB. BULU, Sept., 1984. al 27. St* 
generally OTA Report, supra no4e 2. 

* There has been a bumper crop of recent literature propounding theoretical moddt 
of the legislative process. Srr. e.g. Easlerbrook. Statutes' Domains, 50 U. CHI. L REV. 
533 (1983); Eskridge * Frickey, Legislation Scholarship and Pedagogy in the Poa-Ltgal 
Procta En, 48 U. PriT. L REV. 691 (I987>, Landcs * Posner, The Independent Judici- 
ary in an Interest-Group Perzpectire, 18 J.L A ECON. 875 (1975); Maccy, Promoting 
Public Regarding Legislation through Statutory Interpretation: An Interest Group 
Model. 86 COLUM L Rev 223, 227-33 (1986); Popkin, The Collaborative Model ^ 
Statutory Interpretation. 61 S. CAL. L REV. 541 (1988); Poaacr, Scotiomict. PoUha, 
and the Reading cf Statutes and the Constilmihn, 49 U. CHI. I. REV. 261 (1912); 
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To solve the dilemma of updating and simplifying a body of law 
too complicated for legislative revision,* Congress and the Copy- 
right Office have settled on a scheme for statutory drafting that fea- 
tures meetings and negotiations among representatives of industries 
with interests in copyright. That scheme dominated copyright revi- 
sion during the legislative process that led to the enactment of the 
1909 Copyright Act.'** Congress and the Copyright Office contin- 
ued to rely on meetings and negotiations among interested parties 

Mikva. Fonward lo Sympo^um on ihe Thtory ef Fublk CKokt, 74 VA. L. REV. 167 
(l9Rg). 

Became Ihii lilenture has focwed on explicattng ihe birth of a hypothe<ically lypkal 
(latule. it ha* paid little allenliofi to the myriad proctsac* accompanying Ihe enactment 
of actual Matutes. Thui, while the modeb provide useful pedagogical tooli for abstract 
discussiom of separation of powers, they tdl tis remarkably little about Ihe legislative 
process because they do not lake as their task the examination of any actiul legislative 
processes. Rather, they replace the traditional Rctions of legislative intent with alterna- 
tive Actions that may challenge the mind but are no more descriptive of any actual 
proceu culminating in legislation than the Actions they seek lo displace. Until recently, 
the debate omitted any empirical examination of how particular ilalules came lo be Ihe 
law. For an trticulale critique of Ihe empirical bases of the public choice literalure, KC 
Kelman, On Drmocraey Bashing: A Skeptical Look al iht Thtortiical and "Empirical" 
Pnciict oftkt hiMic Chokt Moftrntnl, 74 VA. L. REV. 199 (1988). 

In my examination of Ihe legislative process that has yielded copyright slalules. I 
shuni most of these models aside. Instead of addressing the theoretical legislative pro- 
cess literature directly, I describe an actual legislative process ihat does not At neatly 
into any of the propounded models. 

* It has been a comnvonplace among rcpresenlatives of interests affecietl by copyright 
that the subject is so complicated most members of Congress cannol undersund ii. See. 
e.g.. COPYRIGHT COMFCRENCE, Irr SESS., typra note 6, al 14) (remarks of Herbert 
Putnam, Librarian of Congress): CLR PART 2, supra note 6. al S (rcnurks of Abraham 
Kaminslein, Register of Copyrights). 

There seems lo be no reason why copyright law should necessarily be loo complicated 
for memben of Congress to draft. Congress has, after all. frequently addressed its at- 
tention lo matters, such as the lax code, Ihat are at least u complex. Copyright legisla- 
tion, however, has i«ever been accorded Ihe congressional stalT or resources available for 
legislation on politically sensitive issues like tax or military appropriations. It may be 
Ihat the impression that members of Congress cannol or will not spare copyright sulH- 
cienl lime lo gain a thorough understanding has been a self-fulHlling one. 

•0 Copyright Act of March 4. 1909, ch 320. }} Slat. I07S [hereinafter 1909 Act), 
repealed by Pub. L. No. 94-533, 90 Slat. 2S4I (1976). See. e.g., Rension ofCopyrighl 
Laws: Hearings Before lite Joint Comm. on Patents, 60lh Cong.. Isl Sess. 36S-69(I90«). 
reprinted in i E.F. BRVLAWSKI tt A. OOLOMAN, supra note 6. al p«. K (hereinafter 
1908 Hearings]; Copyright Hearings: Argumenu on S 6iiOand H.R. 1915) Before the 
Joint Comm. on Patents, )9ih Cong.. Isl Sess. 26-29. 31-33. 58-60. 68-70. 77-78. 88-90, 
97. 154-67 (1906), reprinted in 4 E.F. BavLAWSKI Jt A. OOLDMAN, iit^ro note 6, al pt. 
J (hereinafter Dec 1906 Hearings]; Arguments an S 6SiO and H.R. I98SJ Before the 
Joint Comm. on Patents, 59lh Cong., Isl Seas. 3-7, 20-21, 33-39, 77, 151-52 (1906), 
reprinted in 4 E.F. BRVLAWSKI * A. OOLOMAN. smpta note 6, ai pt. H (bcreinaAcr 
Jmnt 1906 Hearings]. 
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for subsequent efforts at copyright revision.'' The efforts during the 
1920s and 1930s to amend the copyright law to permit adherence to 
the Berne Convention for the Protection of Literary and Artistic 
Works^'^ rested upon inter-industry negotiations and collapsed 
when those negotiations collapsed.'^ The twenty-one year effort 
that culminated in the enactment of the 1976 Copyright Act'* again 
depended upon officially sponsored meetings among those with 
vested interests in copyright." Recent efforts to amend our law to 
conform to the requirements of the Berne Convention involved a 
similar process.'* The ongoing endeavor to write copyright amend- 
ments that make specific provision for new communications media 
relies heavily on inter-industry negotiations and stalls whenever 
those negotiations stall.'^   Indeed,  the informal  understanding 

. • I JM generally Goldman, The History of U.S. A. Copyright Low Revision from 1901 
to I9i4. reprinted in SUBCOMH. ON PATENTS, CorvmcHTs AND TRADEMARKS OF THE 
SENATE COMM. ON THE JUDICIARY, (6TH CONG., 1ST SESS., COPVRIOHT LAW REVI- 
SION (Comm. Prim I960). A itinglc. notable exception is the process that led to the 
cnaclmeni of Pub. L. No. 96-517. 94 Sut. 3013, 3028 (1980) (codifled at 17 U.S.C. 
}{ 101, 117), amending the copyright statute to make explicit provision for computer 
software. The text of the I9S0 amendment was suggested by the National Commission 
on New Technological Uses of Copyrighted Works (CONTU), a learned oommisaion 
charged with divining a solution to the problems poaed by computer! and photocopy 
machines. See infra note 399. 

" The Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 
1886, 168 CTS I8S, originated in 1886 and has been revised six times since then. See 
generally Black & Dworkin. Fommard to Opening Speech ofArpad Bagsch at the Confer- 
ence Celebrating the Centenary of the Berne Conrenlion, 11 COLUM.-VLA J. L A ARTS 
I (1986). Berne is a multilateral copyright treaty that mandates copyright prolcctioa 
without formalities for works created by authors of Berne nations and works first pub- 
lished in Berne nations. Until 1988, the United States remained one of the few devel- 
oped countries that had not yet acceded to Berne. The Senate finally ratified the Berne 
Convention in the final hours of the lOOth Congress. See Legislation: Bill Making Copy- 
right Act Compatible With Berne Conrenlion Passes House, 36 Pat. Trademark & Copy- 
right J. (BNA) 699 (Oct. 20, 1988); see also Berne Convention implemenUtion Act of 
1988. Pub. L. No. 100-S68, 102 Sut. 28S3 (1988). 

IJ See Goldman, supra note 11, at 4-11. 
•« General Revision of Copyright Uw, Pub. L. No. 94-5S3. 90 Stal. 2)41 (1976) 

(codified as amended at 17 U.S.C. $$ 101-810 (1982 & Supp. IV)). 
" See Ljtman, Copyright. Compromise, and Legislative History, 72 CORNELL L. REV. 

8S7(I987). 
•* Olson, supra note 2. at 121. See FINAL REPORT OF THE AD HOC WORKING 

GROUP ON U.S. ADHERENCE TO THE BERNE CONVENTION 1-4, rtprinitd In 10 
COLUM.-VLA J.L. A ARTS SI3, 313-16 (1986). Set generally U.S Adhermet lo iht 
Berne Contention: Hearings before the Subcomm. on Patents, Copyrights and Trade- 
marks of the Senate Comm. on the Judiciary, 99th Cong.. 1st * 2d Scsa. 47 (1917). 

•' Proposed legislation for satellite broadcasting and the use of home satellite dishes 
ha* been pending in Congress for several years. Congressional eflbrts to encourage in- 
ler-indusiry negotiations finally culminated in the enactment of compromise Irgiilalion 
laai autumn. See Satellite Home Viewer Act of 1988. Pub. L. 100^7. 102 Slat. 39tS 
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among copyright scholars and practitioners is that copyright revi- 
sion is, as a practical matter, impossible except through such a 
process.'* 

The process Congress has relied on for copyright revision, how- 
ever, has shaped the law in disturbing ways. The inter-industry ne- 
gotiations that resulted in the 1909 Copyright Act sought to revise a 
body of law based on an old model in order to enable it to embrace 
a variety of new media. Industries for whom the old law worked 
well sought to retain their advantages;" industries that found the 
old law inadequate sought profound changes in the way the copy- 
right statute treated them."* Affected interests compromised their 
disputes by treating different industries in disparate ways. The draft 
bill that emerged from the conferences among industry representa- 
tives defined particular copyright rights with reference to the type 
of work in which copyright was claimed," and the statute enacted 
in 1909 retained the draft bill's essential strategy. Authors of par- 
ticular classes of works were granted specific, enumerated rights; 
rights differed among the classes of copyrightable works.'^ Thus, 
the 1909 Act gave the proprietor of the copyright in a dramatic 
work the exclusive right to present the work publicly,'^ the proprie- 
tor of the copyright in a lecture the exclusive right to deliver the 

(I9SI); OI*on. supra note 2. *( 121-22. The bill introduced in 1987. H.R. 2848. lOOlh 
Cong.. )tl Scsi (1987). rrprinitd in 34 Pal. Trademark * Copyright J. (BNA) 279-8S 
(July 16, 1987). included provisiom endoned by the lalellite induilry and the Copy- 
right OAice but not by the major television networks. The staff of the House subcom- 
mittee encouraged ongoing negotiations over the bill and scheduled H.R. 2848 Tor 
mark-up repeatedly during the spring of 1988. Agreement proved elusive, and each 
mark-up session was canceled abruptly. Finally, in July of 1988. (he networks and sat- 
ellite carriers reached a compromise; only then did the House subcommiiler move on 
the bill, incorporating the compromise into the legislation. Set Legdialion: House 
Passes Legislation on Salelliie Keiransmission, 36 Pat. Trademark A Copyright J. 
(BNA) 636 (Oct. 13, 1988): Legislation: Housie Committee OKs Animal Palcntmg, 
Satellite Retransmission Legislation, 36 Pat. Trademark A Copyright J. (BNA) 346, 
347 (Aug. 4, 1988). 

'*See. e.g.. Kaminsletn, JnlroductioH lo Viewpoints on the General Rtrision of the 
Copyrighl Low — The American Bar Association Copyright Symposium at Chicago. Au- 
gust 1963. II BULL. COPvaicirr Soc'v 3, 4 (1963); Olson, supra note 2. at III; </ 
Home Video Recording, supra note 2, at 77 (remarks of Sen. Thurmond). 

'*5«e e.g., CorvaioHT CONFERENCE, 1ST SESS., supra note 6, at 13-17 (remarks of 
Charle* Scribner, American Publishers' Copyright L.eague). 

^Stt, e.g.. Id. at 21-23 (remarks of Don C. Seilz, American Newspaper Publishers' 
AM'R). 

>• See S. 6330. 39th Cong.. Isl Seas. {{ I, 4, 18 (1906), reprinted in I E.F. BRVLAW- 
SKI A A. (30LDIMAN, supra note 6, at pi. B; in/ra note* 142-46 and accompanying leal. 

''Sire 1909 Act, supra note 10, {} I, 4, 3; In/ra notes 144-48 and accompanying text. 
*) 1909 Act, supra note 10, { 1(d). 
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work in public for profit.'* the proprietor of the copyright in a mu- 
sical composition the exclusive right to perform the work publicly 
Tor profit except on coin operated machines,'' and the proprietor of 
the copyright in a book no performance or delivery right 
whatsoever. 

The drafters of the 1976 Act pursued similar goals to difTerent 
conclusions. Congress and the Copyright Office again depended on 
negotiations among representatives of an assortment of interests af- 
fected by copyright to draft a copyright bill.'* During twenty-one 
years of inter-industry squabbling, the private parties to the ongoing 
negotiations settled on a strategy for the future that all of them 
could support. Copyright owners were to be granted broad, expan- 
sive rights, including future as well as currently feasible uses of 
copyrighted works. Each of the copyright users represented in the 
negotiations, meanwhile, received the benefit of a privilege or ex- 
emption specifically tailored to its requirements, but very narrowly 
defined.'^ The 1976 Act solved the problem of accommodating 
future technology by reserving to the copyright owner control over 
uses of copyrighted works made possible by that technology. 
Broad, expansive rights were balanced by narrow, stingy 
exceptions.'* 

A comparison of the immediate futures of the 1909 and the 1976 
Acts reveals that they failed the future in similar ways. Narrow 
provisions became inapplicable or irrelevant as technology devel- 
oped, while those interests absent from the meetings of industry 
representatives encountered significant legal barriers to their activi- 
ties. The inflexibility of specific provisions distorted the balance 
that the statute's drafters envisioned when it was enacted, and inter- 
ested groups came running to Congress to plead for quick fixes. 
This history illustrates that broad rights and broad exceptions swal- 

" Id. $ 1(c). 
" W § 1(e) 
'* I have dcKhbed the legistalive process thai produced the 1976 Copyright Act in an 

earhcr article. Sre Litman, supra note IS. 
'''Set id. at 883-88: infra notes 234-312 and accompanying lest. 
" Cases interpreting the 1976 Act have not described it this way; the interpretation is 

my own. See Litman, supra note IS, at 882-96. Courts have, for the moat part, per- 
ceived the statute as striking some balance between rights and exceptions, but they have 
not characterized that balance in general terms. See. e.g.. Sony Corp. of Am. v. Univer- 
sal City Studios. 464 U.S. 417. 429-33 (1984). The disparity between the breadth of the 
rights granted in 17 U.S.C. { 106 and the narrow specificity of the exceptions and limi- 
tations detailed in 17 U.S.C. §§ I07-118, however, is patent. The 1976 Act's legislative 
history suggests a rationale behind that disparity. See infra notes 229-112 and i 
panying text. 
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low up their specific counterparts. Because technological develop- 
ment will change the world that a copyright law seeks to order, the 
law needs flexible provisions of general application." 

In this Article, I explore how the process of drafting copyright 
statutes through negotiations among industry representatives be- 
came entrenched, and what that process has cost us in our cRbrts to 
deal rationally with technology.^ Part I traces the birth of the con- 
ference process and its shaping of the 1909 Act. Part 11 describes 
how the conference process t>ecame a fixture of copyright revision 
during later efforts to amend the statute. Part III examines the 
strengths and weaknesses of a legislative process predicated on ne- 
gotiations among interested parties. Part IV explores the distor- 
tions that the process imposed upon the massive revision effort that 
produced the 1976 Copyright Act. Part V focuses on the problems 
posed by new communications media and private use as illustra- 
tions of the 1976 Act's weaknesses. Part VI surveys recent legisla- 
tive activity and suggests that the conference process disserves lx)lh 
affected industries and members of Congress. I nonetheless con- 
clude that no meaningful reform of the process is likely.'' 

I 

THE FIRST CONFERENCES 

Until the copyright revision that culminated in the 1909 Act, the 
legislative process accompanying copyright enactments differed lit- 
tle from the process yielding most statutes: interested parties sent 

^Stt infra nota 313-72 and aocompwiying Icxt. 
X* I will proceed more or less chrof>olo|ically. becsioc Ihc stresses posed by new tech- 

nology and (he disputes among industries alTected by copyright were more straightfor- 
ward when the number of technological innovations and industries in the game were 
fewer than they have since become. The turn of the century dispute between music 
publishers and the manufacturers of player piaiKia shares many similantics with the 
current brawl among motion picture producers, tefevismn broadcasters, cable systems, 
and the operators of communications satellites, but the parallels arc easier to see if the 
simpler disputes arc explored before tackling the more complicated ones. 

)i Because the focvs of my Article is the process that yields copyright legislation. I 
will not address, except in passing, sec Imfiw note 396, Ihc strategies that courts might 
employ to interpret or reinterpret copyright statutes in ways that would circumvent 
statutory wcakneaacs. That topic is a bacinating and complex one in its own right, and 
raises signiKeanl separation of powers concerns. Stt gmtroUf Davidson, Common Lam. 
Uneommom Scfirmrt, 47 U. PITT. 1„ REV. 1037, 1067-70 (I9S6): Roacn. A Common 
Law for iht Aga of Imnllttlmol froftrty, 3( U. MIAMI l„ Rev. 7M (I9S4), Froomkin, 
Climbing ikt Mom Dongtroia Branch: Ltfitfndttct aad Iht Now Lfol Ftocta (Book 
Review). 66 Tex. L Rev. 1071 (l9tS). 



Cdfyrighl LtgiiJalioii and Ttehiiolagkal Change 20 

petitions to Congress.'^ The majority orbilb were drafted by repre- 
senUtives of affected interests, who then requested members of Con- 
gress to introduce the bills," wrote petitions to Congress in their 
support, and testified in their favor during Patent Committee hear- 
ings.^ By 1900, the body of copyright law was a pastiche of incon- 
sistent amendments grafted on a basic structure that conflated (and 
sometimes confused) copyrights, patents, and trademarks.^' Efforts 
toward general statutory revision foundered as a "result of diflicul- 
ties in obtaining a quorum of the Patents Conunittee to give atten- 
tion to this subject.'"* 

" £«., MEMORIAL OF Peru S. Du PONCEAU AND OTHEKS, PKAYINO CoNORBas 
TO ArroiNT COMMITTEES OF INQUIRY ON THE SUBJECT OF COPYRIGHT, AND TO 
AWAIT THEIR REFORT BEFORE ACTINO ON THE SUBIECT, S. DOC NO. 309. 23th 
Cong.. 2d Sea. (I83<). St* H. REF. NO. 16. Wlh Cong.. 2d Sos. (IS6S); S. REF. NO. 
494. 25lh Cong., 2d Sea. (ISIS); IM gnttmlly LIBRARY OF CONORESI. COFYRIOHT IH 
CONGRESS. 17(9-1904. (1976 Rqirint of 1903 ed.) [hctctnaAcr COFYRMHT IN 

CONGRESS]. 
)) Set. t.g., Imtmailonal Copyright: Staiememis on S. 191 mud S 1179 Made before 

the Sen. Comm. on/terma. 49th Cong.. iMSoi. 4(ISS6)(reinai1uorScn. Ha«rky)(S. 
191 draAed by lulhon' •ssociation and introduced by Hawlcy at it« request). 

M 5M COFYRIOHT IN CONGRESS, tupra note 32, at 96-377. 
" Throughout the nineteenth century, Congrm responded lo new developments by 

enacting discrete amendments to meet particular exigencies. See. eg.. Act of Aug. I, 
1SI2, ch. 366, 22 Sut. 181 (amending Rev. Sut. { 4962 lo permit manufactureis of 
molded decorative articie* lo affix copyright notice on the botlom of the articles). By 
the turn oT the century. United States copyright law had become arcane and complex. 
See generally LIBRARY OF CONGRESS, REFORT OP THE LIBBARIAN OF COMORESS FOR 
THE FISCAL YEAR ENDING JUNE 30, 1903, S. Doc. No. la SSlh Cong.. 2d Seas. 6S-69 
(1903) (hcreinaner REGISTER'S 1903 REPORT] ("Our present copyright system is a 
highly technical one, largely due lo its uneven development by means of many separate 
cnactmenli dealing with particular matters, or Tramed to meet special exigencies.*>, ML 
at 443-4S (detailing examples). The law was riddled with internal contradiciions and 
discrepancies and lacked the flexibility lo adjust to the growth of new works and media. 
Id. at 443-6<. Copyright owners complained of technicalities. See COPYRIGHT CON- 
FERENCE, 1ST SESS., sypn note 6, at 13-16 (remarks of Charles Scribner, Periodical 
Publishers' Aas'n of America); Id at IS-19 (remarks of W.A. Livingstone, Print Pub- 
hshers' Ats'n of America); Id at 20 (remarks of John W. Alexander, Soc'y of American 
Artists); Id at 137-38 (colloquy). Judicial opinions were inconsistent and confused. Set 
generally R.R. BOWKER, COPYRIGHT: In LAW AND LITERATURE 8-20 (I8S6); E.S. 
DRONE, A TREATISB ON THE LAW OF PROPERTY IN INTELLECTUAL PRODUCTIONS 
43-53, 434-67 (1879). 

>* Copyright Legislation, 49 PuBLtSHERf WEEKLY 836 (May 23, 1896). Although 
the Register of Cbpyrigbis, in his 1903 Report lo the Librarian of Congress, character- 
ized two nineteenth century italutes as general revisions of the copyright laws, see Reo- 
HTER's 1903 REPORT, nipra note 33, at 443-68, ndlber statute represented a 
comprehensive overhaul. By general revision. Register Soiberg appears to have meant 
only that the two statutes re-enacted the copyright laws rather than merely amending 
Ibem. The flrst, enacted in 1831 after lobbying by Or. Noah Webster, extended the 
initial copyright term lo 28 years and added musical compoaitiaas to the sub^ mailer 
of copyright. See Soiberg, Copyright Urn Refitrm. 33 YALE U. 4S, 49-30 (1923). The 
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Beginning in 1901, the recently appointed Register of Copyrighu 
pleaded repeatedly with Congress to appoint a special commission 
to revise the copyright law.'^ Members of the Senate Patent Com- 
mittee, however, were hostile to the idea of a commission.'* The 
Librarian of Congress suggested that Congress instead pass a reso- 
lution authorizing the Library of Congress to convene a conference 
of experts and interested parties to consider a codification of the 
copyright laws. The members of the Senate Patent Committee con- 
cluded that it would be improper for Congress to authorize such a 
conference, but suggested that they would be delighted if the Libra- 
rian were to call an unauthorized conference on his own motion.'* 

The Librarian of Congress followed the Patent Committee's sug- 
gestion and invited representatives of authors, dramatists, painters, 
sculptors, architects, composers,*** photographers, publishers of var- 
ious sorts of works, libraries, and printers' unions to a series of 
meetings in New York City.*' The invitees represented the benefi- 
ciaries of the rights granted by existing copyright statutes.*' The 

Mcnnd, in IS70, consolidaled ihc copyright, paleni, and Irademirk laws in connection 
with the general effort of transforming the extant fe«leral lawi into the Rented Statutes; 
il mailc few wbttanlive changes but did introduce language into the copyright law that 
inviled confusion with the paleni laws. See RecisreR's 1903 Rl-roKT, supra note 33. at 
444-4S: Soiberg. supra, at 30. Six statutes enacted between 1831 and 1870, and 10 stat- 
utes enacted between 1870 and 1900, accomplished more substantive amendment. Set 
LiBRARV OF CONORESS, COPYRIGHT ENMrTMENTS:   L.AWS PASSED IN THE UNtTEO 
STATES SINCE 1783 RELATING TO CorvRioHT 31-59 (1963). 

"Set LIBRARY OF CONGRESS, REFORT OF THE LIBRARIAN OF CONGRESS FOR THE 
FISCAL YEAR ENDING JUNE 30, 1902, S. tX>c. No. 6, 37th Cong., 2d Scss. 63-63 
(1902): LiSRARY OF CONGRESS, REFORT OF THE LIBRARIAN OF CONGRF.SS FOR THE 
FacAL YEAR ENDING JUNE 30, 1901, S. Doc. No. 33, 37lh Cong.. 1st Scss. 60-61 
(1901); REGISTER'S 1903 RETORT, supra note 33. at 68-69. 467-68. 

^Ste Soiberg, supra note 36, at 62. 
)* Letter from Sen. A.B. Kitlrcdgc, Chairman of Senate Comm. on Patents, to lloa. 

Herbert Putnam. librarian of Congrcs* (January 27, 1903), reprinted in 3 E.F. BRY- 
LAWSKI A A. OOLDMAN, supfo ROte 6. at pt. M. at 3. 

*> Although composers' representatives were inviled to attend, their presence was 
MNninal. See Dte. 1906 Hearings, supra note 10. at 383 (colloquy). 

*' Set COFVRioHT CONFERENCE. Isr Sess.. supra note 6. at vii-xv; Soiberg. supra 
note 36, at 62-63. 

*' The extant copyright statutes extended copyright to the works of the creators and 
publishers, privileges to Ihc libraries, and job protection to the printers' unions. 

The Librarian also inviled represenlatives from the National Educational Association 
as surrogates for the public interest. TVy attended some of the sessions but did not 
actively participate. See June 1906 Hearings, supra note 10, at 37-38 (remarks of Mr. 
Putnam, Librarian of Congress). Bar Association representatives,, in contrast, partici- 
pated enthusiastically and assisted Ihc Copyright OOtoe in the actual drafting of the bill. 
Sit AMERICAN BAR ASKCIATION, REFORT OF THE 29TH ANNUAL MEETING 33-37 
(1906). 
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Librarian did not invite representatives from interests that had not 
yet received statutory recognition; the motion picture industry/' 
the piano roll industry, and the "talking machine" (phonograph) 
industry received no invitations.*^ No invitee commented on their 
absence. 

A year later, the conferences yielded a bill, and joint hearings in 
Congress commenced. It quickly became clear that the doubts of 
Senate Committee members about the propriety of a conference of 
private interests had been well-founded.*' Witnesses who had not 
been invited to the conferences found the whole procedure scandal- 
ous.** Indeed, some went so far as to suggest that Congress was 
being hoodwinked by a monopolistic conspiracy.*^ The Librarian 

*) MMKHI picture* were then in their infancy. Thomas Edison had invented the ki- 
netoscope in 1189. By the turn of the century, short, pkxlcss motion pictures were 
being exploited commercially. Under the copyright law then in force, creators oT mo- 
tion pictures could register their films for copyright only as "photographs." St* Edison 
V. L4ibin. 122 F. 240. 242 (3d Cir. 1903); American Mutoscope * Biograph v. Edison 
Mfg.. 137 F. 262. 266-67 (D.N.J. 1903). 

** One rqwoenlalive of the talking machine industry became aware of the confcr- 
eitces and politely crashed one of its sessions. Set JUH* 1906 Hiaringt, supra note 10, at 
151 (remarks of Mr. Putnam, Librarian of Congress). 

*^ Some of the renurks made during the hearings by members of the committees 
support an inference that their nervousness about the drafting process Rgured in their 
decision to delay reporting the bill. Stt. eg., June 1906 Hearings, supra note 10, at 133 
{caWoqay); see also Arguments on H.R. 11,94i Before the House Comm. on Patents, S9th 
Cong.. 1st Sess. 12 (1906) (colloquy). 

**Set Dec. 1906 Hearings, supra note 10. at 26-29 (testimony of F.W. Hcdgetand, 
Kimball Co.); ii/. at 170 (wnttcn statement of Hertiert Fromme, attorney for band di- 
rectors); June 1906 Hearings, supra note 10, at S3 (testimony of George W. Oglivie, 
publisher); id. at 77 (testimony of Paul H. Cromelin, Columbia Phonograph Ca); id. at 
97 (testimony of G. Ilowlett Davis, inventor of talking machme devices); tdl at 110 
(testimony of John O'C^onnell, representing player piano and piano roll companies); id 
at I4J-46 (testimony of ST. Cameron, American Gramophone Co.); idL at 190 (written 
brief submitted by F.W. Hedgehnd, Kimball Co.). 

*7 Set Dec 1906 Hearings, supra note 10. at 73-77 (testimony of William P. Cutter, 
Forbes 1-ibrary); id. at 277-83 (testimony of Albert H. Walker, attorney); Id. at 298-313 
(testimony of George W. Pound, OeKleist Musical Instrument Co.); id at 337-44 (testi- 
mony of Paul H. Cromelin, Columbia Phonograph Co.); June 1906 Hearings, supra 
note 10, at 98 (testimony of O. Howlelt Davis, inventor of talking machine devices); id 
at 127 (testimony of H.N. Low, piano roll industry); «<1 at 166-70 (testimony of Albert 
H. Walker, attorney). Witnesses representing talking machine and piano roll manufac- 
turers charged that an illegal combination of music publishers and the Aeolian Com- 
pany, a manufacturer of player pianos and piano rolls, had conspired to draft a 
provision of the copyright bill that would enable Aeolian to secure a monopoly on piano 
rolls of popular songs in return for Aeolian's promise to pay royalties to the music 
publishers. Charges of monopoly, trust, uid other restraints of trade remained popular 
among witnesses in many subaequcnl copyright revisioo hearings. Set. eg., aottroes 
died infra notes 77 A 93. 



283 

2K OREGON LAW REVIEW [Vol. 6S. 1989] 

of Congress became increasingly defensive.** 
The copyright bill produced by the conferences conferred signifi- 

cant advantages upon composers and music publishers, who had 
participated, at the expense of the piano roll and talking machine 
industries, which had not. Extant case law held that the manufac- 
ture of piano rolls did not infringe the copyright in the underlying 
musical composition.** The bill, however, gave copyright owners 
the exclusive right to make or sell any mechanical device that repro- 
duced the work in sounds, thus making the unlicensed manufacture 
of piano rolls and phonograph records illegal.'*' The opposition 
from piano roll and talking machine companies to the bill derived 
significant weight from their complaints about the process and dom- 
inated the 1906 hearings. At the request of the House and Senate 
Committees, the bill's original authors drafted a substitute bill limit- 
ing the mechanical reproduction provisions that the piano roll and 
talking machine interests opposed." Nonetheless, a majority of the 
House Committee voted to delete the mechanical reproduction sub- 
section completely.'' A minority of the House Committee filed a 
dissenting report supporting a third version of the disputed subsec- 
tion.'' The majority of the Senate Committee reported favorably on 
a bill incorporating yet a fourth version,** while the Senate minority 

**Stt Die. 1906 Htarimgj, supn note 10, al 31-33 (remarks of Herben Putnam. Li- 
brarian of Congrcs*): Jyiie 1906 Htarimp, supra note 10, al 17-IS, 109, 148. ISI-S2 
(rtmarki of Herbert Putnam. Librarian of Cnngresa). 

**Stt Kennedy v. McTammany, 33 F. 384 (C.C. Mas*. 1888). 
*5tt S. 6330. 39th Cong.. 1st Sess. ( l<t) (1906). Two yean Uler. the Supreme 

Court settled the issue, agreeing with prior case law and ruling that manufacture of 
piano rolb (and. by atMlogy, phonograph records) did not infringe the copyright in the 
underlying musical compoiiiion. While-Smith Music Put>lishing v. Apollo Co.. 209 
U.S. I (1908). That ruling remained good law only until it was superseded by the 1909 
Act. 

>• Stt H. RET. NO. 7083. 39th Cong.. 2d Seas. 9 (1907), nprinitd in 6 E.F. BKVLAW- 
net A A. GOLIH4AN, supn note 6. al pt. N. 

" Stt U. In revising the bill, the House Committee also limited the conference bill'* 
deflnition of copyrightable subject matter, restricted the performance rights in musical 
oompoaitians lo public performance for proAt. reduced the duration of the copyright 
term, and inliodaced a procedure in lieu of renewal. Compart H.K. 23.133. S9lhCong., 
2d Sen. {( •. 4. •* (1907). rtprinlidIn 6 tF. BKVLAWSKI * A. GOLDMAN, tapra note 
6. al pt. N, wiih S. 633a 39th Cong., 1st Sea*. {{ 1, 4, 18 (1906) nprinitd in I E.F. 
BavLAWSKl a A. OOLl>iMAN. supra note 6. at pt. B. 

»Stt H. RBP. NO. 7083. pt. 2. S9lh Cong.. 2d Sea*. 7 (1907). nprimtd in 6 E.P. 
BnvLAWSKi a A. GOLDMAN, lupra note 6. at pt. P. 

**Sii S. REP. NO. 6187. 39ih Omg., 2d Sea*. 3-4 (1907), nprtmitJ in 6 E.F. Bav- 
LAWSKI a A. GOLDMAN, mpra note 6, at pt. Q. 
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report supported the House Committee majority's position.'' 
None of the bills reached a vote, and, in the following year, a 

proponent of each of the four camps introduced a bill reflecting its 
position. ** At the joint hearings held on the four bills, testimony 
was as divisive as it had been two years earlier.'^ At the end of the 
hearings, a representative of popular song writers suggested that the 
song writers might sit down with the piano roll and talking machine 
manufacturers and the music publishers' association in order to 
agree on a compromise solution.'* Representative Currier, the 
chairman of the House Committee, urged the parties to adopt such 
a plan, and a spokesman for the piano roll industry disclosed that 
he had, in fact, begun to explore negotiations with his opponents 
earlier in the day. Representative Currier assured the witnesses 
that, if they could reach agreement, the bill would pass. The Senate 
Committee Chairman echoed his enthusiasm for the plan and ad- 
journed the hearings." 

The copyright bill introduced in February of 1909 included a so- 
lution that apparently embodied the agreement of the affected par- 
ties.'^ The relevant provision differed from prior proposals; it 
established a compulsory license*' for mechanical reproductions of 
music and entirely exempted the performance of musical composi- 
tions on coin operated devices.'' The bill also incorporated a side 
agreement or two that the private parties had reached along the 

**SeeS. REP. NO. 6187, pt. 2, 39th Cong., U Sea. 1.4 (1907). rtprinied In 6 E.F. 
BHVLAWSKI k A. OOLDMAN, supro IKKC 6, at p(. R. 

**See LiiKARY or CONORESS. REPORT OF THE IJHARIAN OP CONGRESS FOR THE 
FISCAL YEAR ENDING JUNE 30, 1908. 60th Cong., lit Sess. 90-93 (1908). 

^''See 1908 Hearings, supra note 10, al 188-93 (teslintony of Victor Herbert, Authors' 
•nd Compoiera' Copyrighl League of America); id. al 194-218 (testimony of Nathan 
Burkan, attorney): id at 353 (testimony of George W. Pound, DeKieist Musical Instru- 
ment Co.). One witness submitted his own substitute bill. See id. at 293-97 (testimony 
of Frank L. I>yer, Nal'l Phonograph Co.). The major playeii insisted that a compro- 
mise solution would be impossible. See. eg., idl at 361 (testimony of Robert Under- 
wood Johnson, American (Authors') Copyrighl l^eague). 

'•5rr id. al 36S (remarks of William Kendall Enm, Wofd* and Minic Oob). 
>*Steid.tt 368-69 (colloquy). 
*05fe 43 CONC. REC. 376)-67 (colloquy). 
*• A compulsory license limits the copyright owner's exclusive rights by prohibiting 

her rrom refusing to license a particular-use. Users are entitled to use the copyrighted 
work on statutory terms for a statutory fee. The compulsory license included in the 
1909 bill provided that once a copyrighl owner had authorized a mechanical rcproduc- 
lion (a piano roll or phonograph record) of a musical compoailioa, other coneeros were 
entitled to produce Iheir own mechanical reproductions of the work at the statutory 
royalty of Iwo cents per record or roll manufactured. See S. Rep. No. 9440, tOlKCoiig, 
2dSesa. f 1(e) (1909). ' 

*> Set H.R. REP. NO. 2222, 60th Cong.. 2d SCM. 7-9 (1909). The ocnqMioa for coin 
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way.*' It was enacted within the month. 

II 

THE 1909 ACT IN A CHANGING WORLD 

A.    The Conferences Reprised 

At the same time the Committees were struggling with the revi- 
sion bill, the Kakm Company hired a writer to read the novel Ben 
Hur and write a scenario for a motion picture, which it proceeded 
to produce. The motion picture industry had been operating with- 
out concern for the copyright laws. A few motion pictures had been 
registered for copyright as "photographs,"** but the industry was 
paying no more attention to the copyrights in works it used for its 
raw material than had the piano roll and talking machme industries 
before it.*' The copyright in the novel Ben Hur belonged to Harper 
Brothers Publishers, and Harper Brothers slapped the Kalem Com- 
pany with a copyright infringement suit. In 1911, the United States 
Supreme Court held that the exhibition of the movie infringed the 
copyright in the novel.** The Kalem Company settled the suit for 
S2S,000, and the motion picture industry woke up and got in touch 

opented machines was iniendcd to shield the pronKMional playing of sonp in penny 
arcades, which were thought to increase the sales of sheet music. Stt id. 

*) Negotiations between a rcprescniitive of the American (Authors') Copyright 
League and representatives of the International Typographical Union, fur example, pro- 
duced a provision exempting foreign books written in foreign languages from the bill's 
manufacturing clause, which required all copyrighted books to be printed from type set 
in the United States. Stt Solberg. supra note 36, at 64-65. In addition, the bill revived 
the renewal term. 

•* Str tupn note 4J. 
** Lawyers for the motion picture industry, often the same lawyers that represented 

the talking machine industry, contended that the production of motion pictures based 
on copyrighted works did not violate the current copyright laws, and may well have so 
advised their clients. Stt Townstnd Copyright Amtttdmtmf Compltii Flit ofArgumtHU 
OH H.R. 15.263 and H.R. 20.596 Btfort iht House Comm. on Pattnts. 62d Cong., 2d 
Sess. 17-18. 22. 41 (1912) [hereinafter 1912 Htaringt] (remark* of John O'Connell. Mo- 
lion Picture! PaleM Co.). 

•* Kalem Co. v. Harper Bros., 222 U.S. 55 (1911). The lower court held that the 
motion picture itself did not infringe the novel, relying on an analogy to piano rolls, 
which the Supreme Court held did not infringe the copyright in underlying musical 
compositions. Stt supra note 49 and accompanying test. The court, nevertheless, con- 
cluded that showing the motion picture violated the copyright owner's exclusive right, 
•nder Rev. S<at. 49S2. to dramatize the novel. Harper A Bros. v. Kalem Co., 169 F. 61 
(2d Cir. 1909), affV. 222 U.S. S5 (1911). The Supreme Court agreed that exhibition of 
the Rim infringed ptainlilTs dramatization rights. Kakm. 222 U.S. at 61. Defendant 
did not itself exhibit the film but sold or leased copies of the film for others to exhibit. 
The Supreme Court concluded that defendant's distribution of copies to others for pub- 
lic exhibition was contributory infrin|cmenl. Id. at 62-63. 

66-469 - 93 - 10 
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with its Congressmen.*' 
Motion pictures had barely been mentioned in the hearings on 

the 1909 Act;** the motion picture industry had not bothered to 
attend.*' After Kalem Co. v. Harper Brothers, however, the motion 
picture industry faced the prospect of liabiHty under a statute that 
had been drafted without its interests in mind.^ It prepared a bill 
to amend the copyright statute to limit the motion picture indus- 
try's exposure in copyright infringement actions and asked Repre- 
sentative Edward Townsend of New Jersey to introduce the bill in 
Congress.^' 

Townsend introduced the movie industry bill in January of 1912; 
the House Patent Committee scheduled it for hearings that same 
month.^ The Committee made no initial effort to notify interested 
parties of the pending bill.'' A representative of the live theatre 
industry, however, learned of the hearings and showed up at them 
without invitation.'^ The hearings that followed threatened to be- 
come a replay of the talking machine dispute. Most of the witnesses 
who testified before the Committee were the same people who testi- 
fied in 1906 and 1908." Although some of them represented difler- 

*' Set 1912 HtariHgs, supra note 63. at 8-9. 63-73 (remariu of Frank L Dyer. Ednoa 
Electric Co.). During ihe early I9IQ|, the motion picture industry was concentrated in 
New Jeney, Philadelphia, and New York Gly. Congrcasmen representing districts in 
which nwtion picture producers were located spearheaded the industry's efforts to 
amend the copyright suiule in Ihe House of Representatives. 

**St* 1908 Hearings, supra note 10, at 24, 31, I7S-7S (testimony of Ligoa Johmon. 
Nat'l Ass'n of Theatrical Managers); id. a) I80-9S (various witnesses). 

** Two of Ihe representatives of talking machine companies said a word or two on Ibe 
motion picture industry's behalf. See id. at 281-82 (testimony of Frank I. Dyer, Nal1 
PhonographCo., on behalf of Ihe Edison Mfg. Co.); UL at 309-11 (testimony of Paul H. 
Cromelin, American Musical Copyright League, on behalf of Mr. Whitman of the 
Cameraphone Co.). 

^See 1912 Hearings, supra note 63. at 17-22 (remarks of John O'Coaneil, Motion 
Pictures Patent Co.). 

^1 See id. at 7 (testimony of Rep. Townsend). Among Townscnd's New Jersey oon- 
stiluents were Thomas Edison and his Edison Electric Company. Mr. Ediaoo iavcMcd 
an early motion picture camera; Edison Electiic produced motion pictures. 

^Seeid.Mi. 
^> Srr *tf. at 3 (remarks of Ugon Johnson, Nal1 Ass'n of Theatrical Pradyeiag 

Managen). 
^* See id. 
'' For example. Frank Dyer lesiiSed in 1906 on behalf of Ihe Edison Phonograph 

Works and the National Phonograph Company. He returned in 1912 to speak for 
Edison Electric Company, a motion picture company. William Brady testified aa a the- 
atrical producer in 1908 and as the President of Ihe National Association of Piodming 
Managers in 1912. John O'Connell represented Ihe National Piano Manufadarers As- 
sociation of America in 1906 and 1908 and returned in I9l2as the representative of Ike 
Motion Pictures Patent Co. 
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ctit interests this time around, their arguments and counter 
arguments had a familiar ring.^* As was the case in the earlier hear- 
ings, opponents of the legislation testified that its supporters were 
conspirators in thrall to a dastardly trust.^^ 

To head off a full-scale re-enactment. Representative Alexander 
suggested that the parties negotiate privately to reach a compromise 
solution, and twice asked the Committee to adjourn its hearings to 
permit the private negotiations to continue.^* The parties reached 
an agreement in March of 1912 and turned their draft of a bill over 
to RepresenUtive Townsend for introduction.^ The agreement re- 
solved the theatre industry's objections to the bill, but disadvan- 
taged authors of nondramatic works, who had not been involved in 
the controversy."" The Copyright Office questioned the wisdom of 
aspects of the compromise,*' but the Committee reported the bill 
with only minor changes.*' Enactment followed swiftly. 

B.    New Players Join the Game 

The lesson an industry observer might have expected to learn 
from the preceding saga of copyright legislation was that interested 
parties were well advised to work out their differences before involv- 
ing Congress. And, indeed, that was precisely what affected indus- 
tries attempted to do with all subsequent eiTorts at copyright 

^Ste. e.g.. 1912 Heahngt, supra note 63, il 34, 74 (IcuinMmy of Ligon iohnson, 
Nit'l Ass'n of ThcatficaJ Muiagen); idL at 41 (icMimony of John O'Conncll, Motion 
Pictures Palenl Co.). 

" Stt i4. St 29-30 (testimony of Augustus Thomas, Soc'y of American Dramatists 
and Compoacn); id. at 31-32, 60-61 (testimony of William Brady, Nat'l Ass'n of Pro- 
ducing Managers); id. al 64, 74-78 (testimony of Ligon Johnson, Nat'l Ass'n of Theatri- 
cal Managers). 

''* Stt id. at 44-4S; id. at 94. Initial cITorts to reach agreement broke down after three 
weeks, and motion picture industry representatives gave Rep. Townsend their own ver- 
sion of a oomptxxnise proposal. Stt id. al SO-51 (remarks of Augustus Thomas, Soc'y of 
American Dramatists and Composers); id at 79 (remarks of John O'Conncll, Motion 
Pictures Patent Co.). The proposal was unacceptable to the bills' opponents. See id. al 
40-78 (various witnesses).  Rep. Alexander asked the parties to try again. Id at 94. 

"Swi*/. at 95-96. 
'"The bill sharply reduced the statutory damages available for infringement of a non- 

dramatic work by a motion picture. It did not, however, signiHcantly reduce the statu- 
tory damages available for infringement of dramatic works. Stt H.R. 24,224, 62d 
Cong., 2d Scss. (1912). A provision of the bill that the committee later deleted would 
have limited the copyrightability of sccnarina. Stt sources cited infra note 81. 

*• Stt 1912 Htariitp. tupra note 63, at 106-09 (testimony of Thorvald Solberg. Regis- 
ter of Copyrights); ttt alto Townstnd Copyrighl Amtndmtni: Hearing on H.R. 22.350 
B^an the Houst Comm. on Paltnts. 62d Cong., 2d Scaa. 1-9 (1912) (tcximony of J J. 
COmndl. motion picture industry). 

**Stt H.R. RET. NO. 736. 62d Omg.. 2d Soa. (1912). 
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revision. Seeking inter-industry consensus, however, became signifi- 
cantly more complicated in the years that followed. 

Shortly after the enactment of the Townsend amendment in 1912, 
the structure of industries affected by copyright changed dramati- 
cally. In 1914, representatives of music publishers and composers 
formed the American Society of Composers, Authors and Publish- 
ers (ASCAP) to enforce collectively the members' rights to perform 
their musical compositions publicly for profit. ASCAP began a 
campaign to make the nominal performance right remunerative.** 
On November 2, 1920, the first comntercial radio broadcasting sta- 
tion opened with a broadcast of the Harding election returns.** Ra- 
dio receiving set manufacturers pioneered radio broadcasting as a 
promotional device; other concerns soon recognized the potential of 
radio advertising." Within a few years, there were radio stations 
throughout the nation. During the 1920s, the motion picture indus- 
try grew more powerful. U.S. companies produced "talkies" and 
began exporting their movies to Europe. 

Despite the enactment of the Townsend amendment, motion pic- 
ture producers grew increasingly uncomfortable with the formali- 
ties of a copyright statute written without attention to their needs.** 

" Compoaers •n<J musk publithen found it impooibk to enrorce the puMic pofonn- 
•ncc right in individual compofilions. ASCAP mcmben pooled their componliom into 
• repertory and offered blanket liooMe* that permitted eatabliihment* to perform any 
compoiition in the repertory during the lioeme term. ASCAP set the tingle, up^frool 
blanket license fee for an establishment on the basis of the siie of the buiintss Motioa 
picture thealrci, for example, paid an annual fee equal to tea cents per teat. ASCAFs 
sales tactics drew great ire from aflected butanesaca. An ASCAP representative wouU 
Aret offer to sell a blanket license. When the butineit refuted to purchase one, ASCAFs 
representatives miuld monitor the businets, document its performance of ASCAP 
songs, and then sue for infringement. Many businesses chose to purchase lioentcs to 
settle the litigation. Others went to court, where ASCAP routinely prevailed. Stt. eg.. 
Buck V. Jewcll-LaSallc Realty, 2S3 U.S. 191 (19)1). Stt ttnmUy Oman. Sotatt U- 
ctntiHg: Tht Laitsi Skirmith in an Old Baitk, 11 COLUM.-VLA J. L. * Aan 251. 232- 
53 (1987). 

**Sit Ashby, tupn note 7, al 531. 
»/dL at 332. 
•* The 1909 Act imposed formalities prcrequisile to the securing of oopjnlgkl, wkick 

were baaed on assumptions appropriate to works expioiied by pubiithing printed mpiti 
A story could not be registered for copyright, for example, until it had baea |i»Mithill 
with correctly placed and worded notice identifying the owner of the cofiyriiibt. The 
courts interpreted these ra|uiremenu rigidly. Stt gtntrally W. PAIHV, LATMAN*I THB 
CorvaioiiT l^w 131-37 (6th ed. I9S«). Although the Towmcnd aMcadmcM ad. 
dretted prubtom surrounding registration of motion piclnrca. it had not alMfad the 
formal requiiemenu for copyright in other works. Motion ptcturc praduoert (baad thai 
these provisions poted tigniHcani otaataclea to their efforts to secure clear title to worfct 
they wished to use in their Alms. Stt CcfrHghu: /f«ar>i«gson H.IL tliOaiid H.K 9IJ7 
atjon ikt Hotat Cemm. on Alrnci, 6>tb Coag.. Itl Sett.  312-13 (1924) (h 
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Representatives of the motion picture industry met with authors' 
representatives in New York and agreed to convene private copy- 
right conferences, along the model of those that produced the 1909 
Act, to work out a consensus on copyright revision.*^ Representa- 
tives of authors, book and periodical publishers, printers, labor un- 
ions, librarians, and motion picture producers met in conferences 
over a number of years and hammered out the details of a copyright 
revision bill.** Motion picture counsel completed a draA of the bill, 
and Representative Frederick William Dallinger introduced it in 
1924.** Participants in the conferences, however, had not sought 
the advice of broadcasters or the talking machine industry and had 
sought, but not received, the advice of composers and music pub- 
lishers.*** Nor had the representatives of motion picture producers 
consulted the theatre owners who exhibited their films. When the 
supporters of the Dallinger bill arrived in front of the House Patent 
Committee, they discovered that the industries they failed to invite 
to their conferences were pursuing their own agenda. 

Both motion picture theaters and radio stations used popular mu- 
sic in their programs. Apparently, theatre and station owners gave 
copyright infringement little thought until ASCAP showed up on 
their doorsteps demanding royalties.*'   When ASCAP went to 

1924 Houst Htahngi] (tettimony of Loiiit E. Swartt. Motkm Picture Produccn UKI 
Distributon of America). 

•' Set 1924 House Htartngt, supra note 86, M 311-27 (UMimony of Looii E. Swam, 
Motion Picture Producer! and Distributon oT America). 

** Set Copyrights: Htarinfs on H.R. 11.238 Bt/on tht Houst Comm. on PattHls, 6(lh 
Cong.. 2d Scss. 47S-79 (1925) [hereinafter I92i Houst Htarings] (testimony of LouU E. 
Swarti. Motion Picture Producers and Distributon of America); stt also id. at 14-43 
(testimony of Matthew Woll, Nat'l Allied Printing Aas'n); id. at 4)6-39 (testimony of 
Arthur W. Weil, Motion Picture Produccn and Distributon of America). 

** H.R. 8177, 68th Cong., ist Scss. (1924). Set A Bill to Amend the Cdpyrifhl Act 
and Secure/nlernational Copyright {H.K. txn), 103 PUBLtSHEKS'WEEKLV lll3(Mar. 
29, 1924). The Dallinger bill, modeled on the British Copyright Sutute of 1911, pro- 
vided for automatic copyright and adherence to the Berne Convention, see supra note 
12. The bill contained provisions that would have greatly clariSed the motion picture 
produoen' title to the copyright in motion pictures and in the underlying worlu used for 
motion pictures, and would have simplified produoen' acquisition of rights. See H.R. 
8177, supra. {( 43(c), 4Xd). 46. 

^See I92S Houst Hearings, supra note 88. aV 437-38 (tcstiOKmy of Arthur W. Weil, 
Motion Picture Producen and Distributon of America); Id. at 473-79 (testimony of 
Louis E. Swarts, Motion Picture Produccn and Distributon of America). During the 
same period of time, ASCAP initiated its own. ultimately unsuccessful, coaferencea 
with repmcniativcs of radio broadcasten. Stt To Amtnd The Copyright Act: Hiarings 
on 5. 2JIB and H.R. I0.3S3 brforr the Joint Comm. on PattnU. 69lh Cong., Ist Scaa. 
236-39 (1926) (hereinafter 1926 Joint Htarings] (tcstlnKmy at E.C. Mills. ASCAP). 

** Set, eg., 1926 Joint Htarings, supra note 9a at 3 (tcMimony of Paul B. Klugh. 
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court and got injunctions,*' radio stations and motion picture thea- 
tre owners went to Congress to seek ASCAP's abolition.** Mem- 
bers of G>ngress introduced various bills to restrict ASCAP's 
activities, exempt radio stations and theatre owners from liabihty 
for infringement, or narrow the right to perform musical composi- 
tions publicly for profit.*^ The Patent Committee scheduled hear- 
ings on pending legislation, and the two legislative agendas collided 
in the House Committee hearing room.*' 

In hearings before the House Patent Committee, numerous wit- 
nesses testified that the copyright law was inadequate and needed 
revision. They disagreed sharply, however, on the form that revi- 

N*ri AM'R of Braadcaslen): 1924 Hotat HeariHgt, mpn note S6, M 7S (Icstimony of 
Paul B. Klufh. NM'I AM'H of Broadcatlcn). 

*> Stt. t.g.. Jerome H. Remick A Co. v. Amcfican Aulo. Aoccaoria, ) F.2d 411 (6«h 
Or. t92S): M. Witmark & Son$ v. L. Bunber(er A Ca. 291 F. 776 (D.NJ. 1923). 

*) Stt 1924 House Htarings, supra note S6, it I-2S5 (variotn witnenei): Bnadcaumg 
and Copfrighi, 103 Pun ISHERS' WEEKLY IS02 (May 31, 1924). Tlie feud between the 
broadcasting industry and ASCAP grew increasingly hostile over the yearv See. e.g., 
1926 Joint Hearings, supra note 90. at 242-63, 276 (Icslimony of E.C. Mills. ASCAP); 
U. at 372-72, 3S3-9I (testimony of Nathan B«rkan. ASCAP>, U. at 419-23 (testimony 
of Paul E. Klugh. Nal'l Ait'n of Broadcastcnh stt infra note 103 and accompanying 
text. 

^St. t.g. S. 2«oa 6Sth Cong.. 1st Seas. (1924). 
*' 1924 House Hearings, supra note (6. The story is. in fact, more complicated than 

the discussion in text would indicate. Many copyright bills were introduced in (he 6llih 
Congress and referred to the Patent Committees. In addition to (he bills drafted by (he 
motion picture industry and by the broadcasters, (he House Committee had on i(s pla(e 
two bills wriHen by the Copyright OfHce. In(roduc(ion of the Dallinger bill was spurred 
by opposition (o the Lampert bill. H.R. 2704, 6<lh Cong. 1st Seas. (1924). The Lampert 
bill had been drafted by Register Solberg to permit the United States to adhere to the 
Berne Contention with minimal change in exttmt domestic copyright law. Motion pic- 
lure counsel sought Register Solberg's advice on (he Dallinger bill. Solberg voiced his 
opposition and suggested that conference participanls endone the l-ampert bill as the 
best (hat they could get in (he current political climate. 

Perhaps because of its discomfort with supporting a bill opposed by (he Regis(er of 
Copyrights, (he Au(hors' L.eague (hen approached Regisier 5iolberg and asked him (o 
draft an alternative comprehensive revision bill. Solberg had been involved with (he 
Berne Contention since its inception and had long admired the more author-oriented 
copyright laws in force on the European con(incn(. Solberg drafted a bill baaed on (he 
Berne Contention and the copyright laws of European nations. See Solberg, supra note 
36, at 66-73. Rep. Perkins intrtxluced Solberg's draft as the Perkins bill in 1923. The 
Authors' League and ASCAP endorsed the Perkins bill over the Dallinger bill. Printers 
and labor unions, enraged by the Authors' League's defection, announced (hey would 
reconsider (be concessions they had made in (he compromises reflected in thc-Dallinger 
bill. This galvanized moat of the other conference participanls to oppose (he Perkins 
bill. See generally I92S House Htarings. supra note 88. Ironically, (he National Associ- 
ation of Broadculert objected lo the Perkins hill on the ground that (he Register, in 
drafting it, had not fntlowed the conference procedure that yielded the IW9 Act. Set«/. 
M 191 (testimony of Paul Klugh. Nat'l Asa'n of Broadcastcta). 
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sion should take. Most of the witnesses endorsed one of a half 
dozen bills pending before the committee and testified solemnly that 
adoption of any of the other bills would bring the progress of sci- 
ence and the useful arts to a screeching halt** Representatives Sol 
Bloom and Fritz Lanham expressed their frustration with the testi- 
mony, and Representative Bloom inquired whether any solution to 
the various disputes would be feasible.*^ An author of the Dallinger 
bill suggested that the lawyers for the interests affected by copyright 
have another try at the conference approach over the summer.** 
House Committee members endorsed the suggestion, with the pro- 
viso that the list of invitees be broader than before. Representative 
Randolph Perkins pointedly suggested the importance of including 
broadcasters, while Representative Bloom proposed that members 
of the House Committee also attend.** After some bickering among 
witnesses about starting points for discussion, Perkins persuaded 
them to give the idea of further conferences serious consideration. 
Bloom successfully moved the appointment of a subcommittee to 
oversee the effort."** 

The Committee appointed Bloom to head a five-person subcom- 
mittee. The meetings began the following April"" and continued 
for nearly a year. The list of invitees was initially expansive."" In 
an early meeting, however, representatives of ASCAP had a rancor- 
ous exchange with representatives of the National Association of 
Broadcasters, and the broadcasters withdrew in a huff.'**' 

**SIK. (.(., 1925 Hmat Htarings, tupra iKMe 18, •! )4-}5 (lesliiTMNiy of Matthew 
Woll. InCI Allied Printing Ass'n); id. it 136-37 (tatimony of John Piine. Victor Talk- 
ing Machine Co.)-. id. at 227-31 (tatimony of Alfred Smith, Music Indus. Chamber of 
Commerce): id at 426-27 (testimony of Gabriel Heia. Motion Picture Producers and 
Distributors of America): 1924 House Htariiigs, tupra note 86, at 169-71 (testimony of 
E.C Mills. ASCAP); id. at 249-30 (testimony of Charia H. Tuttle. Nat'l Ass'n of 
Broadcasters): id. at 2S3-SS (testimony of George P. Ahrens. Motion Picture Owners 
Ass'n). 

*' Stt 192J Houte Hearings, supra note 88, at 367 (lonarlu of Rep. Lanham): id. at 
483 (remarks of Rep. Bloom). 

*• Id. at 483-84 (colloquy). 
^Id at 484 (colloquy). 
•<»M at 483-86 (colk>quy). 
•<>• See Copyright Confermcts Resumed, 107 PUSLOHBU* WEEKLV 1432 (April 23. 

1923). 
""See Copfrighl: Hearings on H.R. Id434 Before the House Comm. on Patents, 

69th Cong.. lilScss. 13-17 (1926) (hereinafter/9.?d//(nur//eaniif>) (testimony of F.A. 
Silcox. United Typolhetae of America). Initially, the oonferenoe met as a large group. 
Later, members met in roughly 130 small meetings to work out bilateral or trilateral 
agreements on speciAc issues. 

••» See 1926 House Heanngs, supra note 102. at 193-96 (tcaliroony of L.S. Baker, 
Nat'l AM'H of Broadcasters). 
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After numerous meetings, representatives of almost all oT the par- 
ticipating industries agreed on the text of a bill. The centerpiece of 
the bill would have enabled the United States to adhere to the Btme 
Convenlion,'°* an international copyright treaty mandating copy- 
right protection without formalities. The language and structure of 
the bill reflected its compromise nature. Individual clauses had 
been created through several series of bilateral negotiations and fit 
together awkwardly.'*** It also lacked any accommodation for the 
absent broadcasters' concerns. Nonetheless, the bill, introduced as 
the Vestal bill in the 69th Congress, had a long list of endorsements. 
The broadcasting industry, of course, opposed the bill bitteriy and 
allied with the talking machine industry and the theatre owners to 
block it.'"* Simultaneously, they pursued legislation to privilege 
public performance and broadcast of music.'"^ 

The Vestal bill languished in Congress for several years, accumu- 
lating opposition from libraries, periodical publishers, academics, 
and a splinter group of theatrical producers,'"* as well as broadcast- 
ers, motion picture producers, and the talking machine industry. In 
1930, supporters of the Vestal bill intensified their efforts toward 
enactment.'"* During the 71st Congress, the House Patent Com- 

'<>* &r niprj note 12. 
I*" The Rcftsler of Copyrighu gave this reason Tor prtferring hit own Perkini bill 

over the draft thai emerged from the oonferencca. St* 1926 Hmot Htarmgs, supra note 
102. a( 227-39. 

•0*See, (.(., id. al 193-98 (leslimony of L.S. Baker, Nal'l An'n of Broadcastcn); id. 
al 199-206 (leslimony of Fullon Brylawski. Molion Picture Theatre Owners of 
America). Although rcpresenutivcs of the talking machine industry and of Ihe theatre 
owner* had participated in the conferences throughout, they were unable to reach 
agreements with ASCAP. Set id. al 302-03 (testimony of Alfred L. Smith, MUSK In- 
dustries Chamber of Commerce). 

^"^ Set generally 1926 Joint Hearings, supra note 90. 
•<>*&» General Rension of the Copyright Law: Hearings on H.R. 6990 Before the 

House Comm. on Paienls. 71st Cong., 2d Sest. 100(1930) (hcrcinaAer 1930House Hear- 
lngf\ (leslimony of Carl Cannon. American Library Ass'n.); Id at 144 (testimony of 
George C. Lucas, Nal'l Publishers' Asa'n); Id. at 161-69 (lettiiaony of William Klein. 
Shuben Theatre Group). 

""The catalyst for this activity was the approaching deadline fot acccasion to the 
Berlin lest of the Bern* Convention. Set id. at 39-61 (leslimony of Rep. Sol Bloom). 
See generally Solberg, The International Copyright Union, 36 YALE LJ. 6S, 85-102 
(1926). The Berlin text permitted • nation to adhere to Berne while specifying reserva- 
tions to provisions of Ihe Convention. A 1928 revision of Ihe convention in Rome, 
scheduled to come in to force in 1931, removed Ihe privilege of adhering with reserva- 
tions. Set generally Goldman, supra note 11, at 7. Thus, if the United Slates wished to 
adhere lo fcrnr subject to reservations, it was neoeaaary to do so by August of 1931. Al 
no lime during Ihe many eflbrts to accede to Berne over Ihe past 100 yean, including 
the drive that culminated in the Berne Convention ImplemenUlion Act of 1988, have 
industry representatives agreed on anything resembling wbolcbeaned oampliaiiGe with 
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mittee held further hearings on the Vestal bill."" Authors' repre- 
sentatives met with representatives of organizations opposed to the 
bill throughout the night during the hearings and reached further 
compromises on disputed provisions.'" Witnesses thus explained 
to the House Committee that they had opposed the bill during the 
previous day's testimony, but were now willing to endorse it.'" 
Members of the Committee urged that further negotiations proceed 
with dispatch."' Representative Lanham suggested that one dis- 
pute be settled on the spot, in the hearing room and during the 
testimony."* As a result of the hasty negotiations, the House Com- 
mittee reported the Vestal bill favorably, observing that "practically 
all the industries and all the authors have united in support of this 
revision.""' 

"Practically all the industries." of coune, was not quite the same 
as all of the industries. Industries that had gotten little satufaction 
from the conferences persuaded members of Congress to press their 
proposals on the floor of the House. The House of Representatives 
voted in favor of the Vestal bill only after adopting floor amend- 
ments restricting ASCAP's activities and privileging for-profit pub- 
lic performances of phonograph records and receptions of radio 
broadcasts."* 

Berne't proviwoni. Stt. *.$.. IM CoMO. Rec. HI0,094-9I (daily ed. Oct. 12, \9tty, 134 
CONO. REC. SI4,5SI-SI4.}M (daily ed. Oct. 3, 1918); st alto Obon. sypra note 2. at 
121 ('To make . . . oomensin poMiMc the Benie Ull was Mripped of thoae proviiions 
thai threatened major interest (roaps."). Set geiteraify U.S. Adhmnct to iht Btnt 
CoHmiion, supra note 16. 

• >o 1930 House Htarinp, supra note KM. 
••< See id. at 140.41 (testimony of William Hamiltoii Oibone, Aathoft' Leagve of 

America). 
• •'£(«. cf, U. at 10002 (testimony of Carl Cannon, American Library Aas'n). 
l*>5ir« e.f.. 1930 House Hearings, supra note IM, at 264 (testimony of William A. 

Brady: "Throughout your dilTercnt hearings, many of your members have suggested to 
the publishen and authors 'Why not get together? Why not go out in the hall and have 
a little ulk and settle this malterT ">, see also Tl CONO. Rec. 12.000 (1930) (remarks of 
Rep. Busby). 

< •« /»0 House Hearings, supra note lOt, at 135. When WitKam Warner, of the Na- 
Ikmal PubUshcn' Association, alluded to a ditagreemenl between aulhott and periodi- 
cal puMishen over the ownership and scope of serialization tights. Rep. Lanham 
suggested that Warner interrupt his Icsiimony in order to permit aulhon to cxprcas 
their views and then negotiate an immediate resolntioa. U. 

>'* H.R. REP. NO. IS93. 71st Cong. 2d Scaa. 8 (1930). 
"• 74 CONO REC. 2006-37 (1931); 72 COMO. RBC. ITJXP-li, 12,473-75 (1930); see 

Soibcrg. The Pmem CopyrigMl S/iyaikm. 40 YAI.C LJ. 184, 2014)2 (1930) The Home 
ddialed, but ulltmalcly defeated an amendment that would have made ASCAP's activi- 
ties illegal and a complete defente to an infringement suit brovghl by one of its roem- 
berv See 74 CoMO. RK. 2031 (1931). 
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The amendments, however, Tailed to mollify the bill's opponents. 
When the House referred the bill to the Senate, representatives of 
broadcasters, radio and phonograph manufacturers, and motion 
picture theatre owners demanded that the Senate hold hearings to 
receive testimony in opposition to the bill.'" After listening to the 
testimony, the Committee settled on a series of amendments and 
reported a by now complex, and internally inconsistent. Vestal bill 
to the Senate floor, where it got caught in a filibuster on another 
matter."* 

In the following Congress, the House Committee started over. 
The new Committee Chairman scheduled extended hearings and 
met privately with industry representatives."* He then introduced 
a bill that embodied his notion of a fair compromise. In the face of 
opposition from the motion picture theatre owners, map publishers, 
and broadcasters, he revised the bill to incorporate their sugges- 
tions.'^ Motion picture producers and distributora and ASCAP 
denounced the changes.''' Chairman Sirovich rushed the bill to the 
House floor under a special rule.''' but the opposition of other 
members of the House Patent Committee killed the bill before it 
could be put to a vote."^ 

Meanwhile, private negotiations began to collapse in the face of 
the Depression economy. Organizations that made concessions in 
the spirit of compromise in 1926, 1928, or 1930 were no longer sat- 
isfied with their bargains. "* At the suggestion of a representative of 

• 1^ S(v Gtneral Rtmion of Tht Copyright Law: Hiarimfs oti H.R. I2.U9 Btfort ihe 
Senaie Comm. on Paientt. 7lii Cong., Jd So*. 1-2 (1931) (remarks of Cluinnan 
Waterman). 

I" Stt Ooktman, supta note 11, al 6-7. 
• •* Private imjustiy repracntalives continued to meel among thenuelvct in Ihe now 

familiar conferences. 
"° Stt Gtnttal Retuion of tht Copyright Law: Hearings on H.R. 11.949 Be/on the 

House Comm. on Patents, 72d Cong., Isl Scss. I (1932) (remarks of Chairman Sirovich). 
ASCAP also insisleJ on amendments, but Chairman Sirovich declined lo adopt them. 
SttkL 

•)* Sfr <rf. at 43-70 (testimony of Oabriel L Hess. Nal'l Otstributon of Molkn Pic- 
tures); id. at tJ-160 (testimony of Nathan Burkan, ASCAP). Among the changes was 
an amendment sharply reducing (he remedies available for the unauthorized exhibition 
of motion piclurcs. See id. al 28-29 (testimony of Abram F. Meyers. Allied Slates Aas'a 
of Motion Picture Exhibitors). 

'M 7S Cowo. RF.C. 11.059 (I9J2). 
•" Ootdman. mpta note 11, at 7. See 7S Com. Rec. I I.06S-72 (19)2). 
•>* See. e.g.. International Copyright Union: Hearings on S I9M Before the Senate 

Comm. on Foreign Relations, 7.U Cong.. 2d Scsa. I«.40(I9.M) (hercinaOer I9J4Senate 
Hearings] (testimony of M.J. Flynn, American Fed'n of Labor) (prmtmg uniom c«r- 
rently oppose adherence to Berne unless puMishen agree to raise wages). 
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organized labor, the Senate Committee on Foreign Relations asked 
the State Department to organize an informal committee of State 
Department, Copyright Office, and Commerce Department repre- 
sentatives to oversee further private negotiations.'" The interde- 
partmental committee held a series of conferences with 
representatives of affected interests. They drafted a bill that proved 
to be acceptable to broadcasters and to the other interests that had 
opposed the Vestal bill."' Authors, composers, publishers, motion 
picture producers, and organized labor, however, found the bill 
completely unacceptable and promptly got off of the bandwagon."' 
Strong support from the administration enabled the bill to pass the 
Senate, but strong opposition from interested parties caused it to 
perish in the House."* 

With copyright revision stalled in Congress, a private foundation 
attempted to restart it. The National Committee of the United 
States of America on International Intellectual Cooperation called 
its own copyright conferences."' After sixteen months of meetings, 
it was unable to arrive at a bill that everyone would support. The 
Committee drafted a bill nonetheless."** The bill went nowhere. 

"' See Rerisiom of the Copyright Laws: Hearings before the House Comm. on Paienis, 
74ih Cong.. 2d Scss. 221-60 (1936) [hereinaner 1936 House Hearings] (Icslimony of Sen. 
F. Ryan DuRy). A rcprcsenutivc of Ihc printing and typographic unions requested that 
the Stale Department be enlisted to mediate between publishers and organized labor. 
Piihli^hers favored adherence In Berne. L.abor unions Tacing Deprc«ion wagc^ de- 
manded higher pay or statutory provisions to protect American priming jobs in return 
for labor's support of the treaty. See 1934 Senate Hearings, supra note 124. at 90-91 
(colloquy). 

•''5ee 1936 House Hearings, supra note I2S, at 260-89 (testimony of Wallace Mc- 
Oure. Dep'l of State): id. at 337-40 (letter from Wallace McClure lo Phillip Loucks. 
Nai'l Ass'n of Broadcasters); id. at 1068-74 (prepared statement submitted by Wallace 
McClure. Dep'l of State). 

•" 1936 House Hearings, supra naUt 123, at 279-80 (remarks of Chairman Sirovich); 
%ee Hearing on S. 2465 Before the Senate Comm. on Patents. 74lh Cong., Isl Sess 3-IS 
(1935) (leslimony uf LxMiisc Sikos, Authors' League of America); id. at IS-26 (lesli- 
mony of Gene Buck, ASCAP); id. at 47-49 (testimony of John G. Payne. Music Pub- 
lishers' Protective Ass'nh id. al 53-36 (testimony of Gabriel Hess, Motion Picture 
Producers and Distributors of America); id. at 739-43 (testimony of Thorvald Solberg. 
former Register of Copyrights). 

•'*S(ir Duffy, Imemaiional Copyright, 8 Ant L. Rev. 213. 220 (1937). 
*^ See Copyright Croup Making Progress, 133 PuaLtSHERS' WEEKLY 1281 (April I, 

1939). 
• <" S 3043. 76lh Cong., 2d Sess. (1940). See 86 CONO. REC. 63-78 (1940); GoMman, 

iH/>ra note II,al IO-ll:i«raA<oCharee,5i/^r> note 7(comparing major provisions of the 
Sholwell bill with then-current law). See generally Note, Copyright-Adherence to the 
International Copyright (/if MM and Proposed Copyright Reform (Sholwell bill), 12 Ai* L 
Rl-v. 49(1941). 
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Afler twenty years of private negotiations, the second world war 
intervened, and efforts to revise the copyright statute died. 

Ill 

SHORTCIIANCINC THE FUTURE 

The history of copyright revision efforts during the first half of 
this century demonstrates how a process of private negotiations, ini- 
tially adopted as an expedient alternative to a government commis- 
sion,'*' came to dominate copyright revision. A closer look at the 
substance of some of the negotiations reveals insights about the 
strengths and weaknesses of that process as a method of drafting 
statutes. 

Throughout the various conferences, interests that were absent 
from the bargaining table were shortchanged in the compromises 
that emerged. The Librarian of Congress's conferences in 1905 and 
1906 excluded the piano roll and talking machine interests; the bill 
that emerged disadvantaged them.'" The motion picture industry 
attended none of the negotiations that resulted in the 1909 Act and 
found the statute a significant hindrance."' The 1912 negotiations 
between motion picture and theatre industries to frame the Town- 
send Amendment yielded a compromise that handicapped authors 
and publishers of nondramatic works, who did not participate."' 
The conferences in the 1920s that led to the Dallinger bill included 
no representatives of the broadcasting industry; the Dallinger bill 
gave publishers and composers rights at the broadcasters' ex- 
pense."' The broadcasters walked out of the conferences that pro- 
duced the Vestal bill; the Vestal bill addressed none of the 
broadcasters' concerns.' *" 

At first glance, this observation seems intuitively obvious. Parties 
who are negotiating would seem to have no incentive to safeguard 
the interests of their absent competitors. On further consideration, 
however, the persistent shortchanging of absent interests seems 
more startling. The battles that preceded the enactment of the 1909 
Act should have demonstrated to the participants that interests ex- 
cluded from negotiations could effectively block legislation.  Many 

'" Set supra no4e» 37-40 and accompanying lent. 
'^'Ser supra notes 44-JO and accompanying l»l. 
"'Srr supra notes A7-70 and accompanying IcK; supra note 116. 
'^ Sff supra niMc tO and accompanying l»l. 
>"5«r lupra nolci 87-99 and accompanying Icxi. 
'>*Set supra notes 102-07 and accompanying text. 
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of the participants in the later conferences had been privy to the 
1906 and 1908 hearings. Even had the threat been dismissed or 
forgotten, the controversy that surrounded the Dallinger bill'" 
should surely have persuaded conference participants to make some 
accommodation for absent parties in connection with the Vestal 
bill. Yet, the compromises that were made emerged only after face- 
lo-face bargaining, either within the conferences or at the last min- 
ute in response to congressional pressure."* 

If the parties' desire to draft enactable legislation would seem to 
engender consideration for those excluded, other forces made that 
accommodation difficult. The division of rights among competing 
interests became increasingly complex and interdependent. The 
compromises that emerged from the conference approach were 
rarely bilateral. Authors conditioned concessions to motion picture 
producers on their receipt of concessions from organized labor who 
in turn demanded something from publishers.''* In the ensuing 
complex web of interrelated concessions, the hypothetical demands 
of absent parties got lost. 

The understandable tendency of stakeholders to view representa- 
tives of the upstart future as poachers on previously settled territory 
also influenced the course of negotiations.'*" Composers, sheet mu- 
sic publishers, and musicians divided up the world in a satisfactory 
manner before the producers of piano rolls and talking machines 
entered their markets. Novelists, dramatists, photographers, book 
publishers, and theatrical producers had comfortable niches before 
motion picture theatres came on the scene. Excluding newcomers 
from the benefits conferred by copyright legislation may have 
seemed like a necessary corollary to protecting one's turf. 

Indeed, the interests that had not yet come into being when the 
negotiations took place were the quintessential excluded parties. 
They threatened competition with all current stakeholders and 
posed no apparent threat of lobbying against legislation. As one 
might expect, then, they were the parties most likely to find that the 
negotiated compromises operated to their disadvantage. The indus- 
tries that chafed most under the provisions of the 1909 Act, for 
example, were the motion picture and broadcast industries: the for- 

I" Stt supra notes 87-96 ind Kcompanyini lexl. 
'"5rr supra nolei 108-14 and accompanying teal. 
'" Sn, t.g., sources cited supra notes 95-97. 
'*>5«r. e.g.. 1924 House Hearings, supra note 86. at 105-11 (tcslinMMiy of Gene Buck. 

ASCAPh 1908 Hearings, supra note 10. at 173-79 (testimony of Ligon Johnson. Nat'l 
Ats'n of Theatrical Producing Managers). 
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mer barely begun and (he latter not yet imagined at the time the 
Librarian of Congress called his conferences in 1906.'*' 

The motion picture and broadcast industries found the 1909 Act 
particularly inhospitable because it required emergent industries to 
adapt themselves to conform to ill-fitting molds. A statute could 
pose difficulties for a new technology simply because its general pro- 
visions seem not to anticipate the specific circumstances of a new 
invention. That, however, is a problem shared by most legislation. 
The problems inherent in the 1909 Act were more pernicious, be- 
cause its drafters crafted the language to settle particular, specific 
inler-indusiry disputes. 

The 1909 Act's strategy for reconciling competing demands 
among industry representatives was to specify rights and remedies 
within subject matter categories. The conferences began in 1905 
with each organization's articulation of its wish list.'*' Each of the 
affected interests sought to retain the advantages it enjoyed under 
current law, while eliminating features that worked to its detriment. 
Where wishes appeared irreconcilable, the parties suggested differ- 
entiation of provisions along subject matter lines.'** The solutions 
to many disputes were provisions detailing the particular rights at- 
taching to particular categories of works, the particular actions that 
constituted infringement of those rights, and the particular reme- 
dies available for those infringements.'** The bill introduced in the 
39th Congress followed this strategy.'*' For example, the original 
bill varied the term of copyright among different classes of works, 
from twenty-eight years for prints and labels, to life of the author 
plus fifty years after death for musical compositions. In addition, it 
placed a ten year limit on the exercise of the exclusive dramatiza- 
tion right in a book.'*'  In tinkering with the bill, the House and 

!*• Srr. e.g.. General Remion of the Copynghl Law: Hearing! Be/ore the Houv 
Comm on Patents. 72d Cong. 1st Sets. IM (1932) (remarkt of L^Miis G. CaMwell, Nail 
Au°n of Brtiadcaslcn). 

'*' CorvaiiiiiT CONFERENCE, 1ST SESS., supra note 6. at 7-26; see also STENO- 
CKAPIIIC   REPOm   OF   THE   PROCEEOINCS  (»-'  THE   LtaaARIAN'S  CONFERfcNCE  ON 
COPYRKJHT. 2D SESSION, IN NEW YORIC CITY, NOV. M, 190}, at 7-29, 3)-3). re- 
printed in 2 E.F. BRYLAWSKI AND A. GOLDMAN, supra note 6. at pi. D (heranaricr 
CorvRiGiiT CONFERENCE, 2D SESS.) 

***See CorvRiciiT CONFF.RENCE, IST SKSS., supra note 6, at 4)-4ll, )|.S3, 77.K4. 
'** See STF.NOURAPMIC REFORT OF THE PROCEEDINOS OF THE LIBRARIAN'S CON- 

FERENCE ON COPYRIGHT. 3O SESSION, AT LIBRARY OF CoNCRFiss. WASHINGTON, 
D.C, MARCH 13-16, 1906. at axU-laiv, xcv<, reprinted in 3 E.F. BRYLAWSKI AND A. 
GoilMHAN, supra note 6, at pt. E. 

•«'j^ S. 6330. 59lh Coni. I>t Scu (1906) 
***See S. 6330. )9ih Cong., IM Seta, ff 18. 20 (1906). 
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Senite committees removed some of the distinctions but added 
others. Thus, Congress replaced the variable copyright terms with 
a uniform renewable term of twenty-eight years. '*^ On the other 
hand, the 1906 bill treated the performance rights in musical com- 
positions and dramatic compositions similarly. The bill that Con- 
gress enacted gave the rights diflferent scope and established 
diflferent remedies for their infringement.'** 

The extent to which the 1909 Act's category-specific language en- 
compassed new technology was difficult to predict. Although the 
specificity of terms initially provided security to the afTccled indus- 
tries, the growth of new forms and methods made the language 
seem increasingly ambiguous. The development of the mimeograph 
machine, for example, created doubts about the reach of a provision 
requiring ail books to "be printed from type set within the limits of 
the United States, either by hand or by the aid of any kind of type- 
setting machine, or from plates made within the limits of the United 
States from type set therein.'"** When the word roll, a piano roll 
with lyrics printed alongside the perforations that produced the mu- 
sic, superseded the simple piano roll, it was unclear whether the 
compulsory license for mechanical reproductions of music permit- 
ted the addition of printed lyrics.'^ 

The statutory language posed more radical problems for the new 
media. The infant industries found the 1909 Act ambiguous and its 
application to their activities uncertain until the courts issued an 
authoritative ruling.'" Courts, in turn, struggled to apply the 1909 
Act's language to fact patterns that its drafters never envisioned. 
As case law developed, the application of copyright law to new 
technology depended more on linguistic fortuity than anything 

>"Set 17 use. $24(1909). 
*** Compare S. 6330. S9lh Cong., lit Seu. {} 1(d). 1(f). 23(bK3) wiih 1909 Act. 

supra note 10. {$ 1(d), 1(e). 23(t>). Set supra noces l}-20 and •ccompanytng text. 
<4* 17 U S.C. S IS (1909). Congress amended the section in 1926 to preserve the 

copyrights in mimeographed books from rorfeiturc Set Ad of July 3. 1926, 44 Stat. 
• 18. 

<^Set. e.g.. 1926 Joint Hearings, supra note 90, at 86-87 (leslimony of Alfred Smith. 
MUSIC Industries Chamber of Commerce). The courts held that the statutory mechani- 
cal license did not permit the reproduction or distribution of printed lyrics. See Stan- 
dard MUSK Roll v. FA. Mills. 241 F. 360 (3d Cir. 1917). 

'" Set. e.g.. General Kenision of the Copyrighl Law: Hearings Btfort the House 
Comm. on Patents. 72d Cong.. I si Sess. I74-7S (1932) (testimony of IxMiis G. Caldwell. 
Nat'l Ass'n of Broadcasters)-, id. at 403-06 (leslimony of George P. Aarons, Motion 
Picture Theatre Owners); General Rerision of the Cepyrig/it Lam: Hearings on H.R. 
10.976 Before the House Comm. on Patents. 72d Cong., 1st Sets. 206-07 (1932) (testi- 
mony of Frank A.K. Boland. American Hotel An'n). 
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else.'« 
Determining the scope of copyright protection Tor motion pic- 

tures, for example, required courts to decide such questions as 
whether the exhibition of a motion picture constituted "publica- 
tion" within the meaning or the 1909 Act.'" Was a motion picture, 
specifically enumerated in subsections (I) and (m) of section 3, also 
a "dramatic or dramatico-musical composition" as specified in sub- 
section S(d), or, if not, could it still be deemed a "drama" Tor the 
purposes of subsection l(d)?'^ If so, was exhibiting the film a "per- 
formance"? Should projecting the frames of a motion picture be 
characterized as making a "copy" of the motion picture''' or as 
"dramatizing" it?"* Radio broadcasting posed similar problems. 
Was the broadcast of music to receiving sets in individuals' homes a 
public performance?''^ Was broadcasting at no charge to listeners 
a performance for profit?"* Was it a public performance for profit 
to install a radio receiving set and loud speakers in hotel guest 
rooms?'" 

•M Set 75 CoNti. RFC. 11.062 (1932) (remarks of Rep Sirovich): 
Al ihe time of (he passage of (he 1909 Act. radio broadcasdng was an un- 
known quan(i(y    Because of certain general provisions of that act, such as 
"public performance" and "mechanical reproduction" it turned out that dra- 
matic and musical composi(ions were pnxectcd ov«r the radio, tnil the act 
nowhere provided for protection over the radio in any other respect. The au- 
thor of literary works is not protected under the present law. 

See alto Varmer, LiMltATIONS ON PF.KFOaMiNU RKilirs l(M-07, rtphitled in StiH- 
COMM. ON  PAriiNrS, THAUEMARKS AND PATENTS OF THF. SENATE COIMM   ON Tllb 
JUDICIARY, 86TII CONO., 1ST Sess., COPYRIUHT LAW REVISION (Comm. Prim I9W). 

'"See. e.g.. Patterson v Century Prod., 93 F.2d 489 (2d Cir 1937); Tiffany Prods, 
v. Dewing. 50 F.2d 911 (O. Md. 1931). The majority of courts held that exhibition was 
not publication 

'^ See. eg. Meiro Goldwyn Mayer Dislrib. v. Bijou Theatre, 3 F. Supp. 66 (O. Ma. 
1933); Tiffany Pmds.. 50 F 2d at 914-15. 

"'5*e Pallenon. 93 F2d at 493-94; Metro Goldwyn Mayer. 3 F Supp at 73-74. A 
few courts concluded that the projection was indeed a copy. See Varmer, lupn note 
152. at 1044)7. 

"•See Metro Gotdwyn Mayer. 3 F. Supp. at 73; cf. Kalem Co. v Harper Bro. 222 
U.S. 55(1911) (applying prior law). Kalem held that projecting a motion picture dram- 
atized the book on which it was based, even if the motion picture was not itself a copy nf 
the book. Some courts emended that rationale. See Varmer, supra note 152, a( 105-06 

'"5*e. e.g.. Jerome H. Remick A Co. v American Au(o. Accessories. 5 F.2d 411 
(6th Cir. 1925). Most courts held (hat ii was. But see Jerome II. Remick A Co. v. 
General Elec.. 4 F 2d 160 (SON Y. 1924) 

•"5ee. eg. M Wiimark A Sons v L. Bamberger A Co.. 291 F.2d 776(D.N.J. 1923) 
Tlic majority of courts said yes. 

•)*5^ Buck V. Jewell-LaSalle Realty. 283 US. 191 (1931) The court held that il 
was. But see Twenliclh Cenlury Mu.sic v. Aiken. 422 U.S. 151 (1975) (holding that 
installing a radio receiving set and loud speakers in a delicatessen was not a perform- 
ance). Under the case law that developed, both radio broadcasting and the playing of 
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The nature of the legislation that emerged from the conrerence 
and compromise process increased the problems of applying a nar- 
rowly worded statute to industries transformed by technological 
change. Multilateral bargaining produces statutes ill-suited to 
traditional interpretation. It is problematic to discuss a statute's 
"overall purpose" in connection with a web of negotiated deals.'*° 
Where specific provisions are predicated on the peculiarities of indi- 
vidual industries, and new industries develop their own very differ- 
ent peculiarities, it is difficult to formulate a basis for drawing the 
appropriate analogies. 

Industries, however, adjust in time to even the most inhospitable 
law.'*' Where the copyright statute failed to accommodate the re- 
alities faced by affected industries, the industries devised expedients, 
exploited loopholes, and negotiated agreements that superseded 
statutory provisions. The broadcast industry formed its own per- 
forming rights society to compete with ASCAP.'*' The recording 
industry developed a form license that incorporated the basic con- 
cept of a compulsory license for mechanical reproduction, but at 
more favorable terms, and used it instead of the license conferred by 
the statute.'*' The motion picture industry established an ASCAP- 
like operation to deal with unauthorized exhibition of films. '** An 
enterprising group of talking machine manufacturers used the copy- 
right exemption for the performance of musical compositions on 
coin operated devices'*' to launch the jukebox industry, and mar- 
keted jukeboxes to establishments that wished to play music but not 

radio broadcasls in Urge commercial eslabii«hiiicnli inffinicd (he copyrights in ihe mu- 
sic (hat was played, but radio broadcatis were not themaeivet copynghlaMe. 

"'>Stt Easierbrook, tupra nMe S, al 540-44; Posner, npn note t, al 273; iitfra notes 
20)-27 and accompanymg leal; tte obo Lilman, supra note IS. al (T9-t2. 

'*' Stt. e.g.. General Rerision of the Copyright Lam: Hecrings Before Ihe Houu 
Comm. on Paienis. 72d Cong., Isl Sen. (1932) (Icslimony of Will Irwin. Authors' 
League of America). 

'*' 5<v Oman, supra note S3, al 252. The broadcattert' performing rights association. 
Broadcast Music. Inc.. was established in 1939 as a performing rights society owned 
entirely by broadcasters. Uke ASCAP. il licensed its entire repertory of compositions 
Tor a Hat Tee. See generally Columbia Broadcasting Sys. v. American Soc'y oT Compos- 
ers. 400 F Supp. 737 (S.D.N.Y. 1975), rrtd. 5«2 F 2d 130 (2d Cir. 1977), rtfV sub 
nom. Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. I (1979). 

'" See 1926 Joint Hearings, supra note 90, al 314-15 (testimony of Nathan Burkan, 
ASCAP); id. at 86 (testimony of Alfred L. Smith. Music Indus. Chamber of 
Commerce). 

^**See I9J6 House Hearings, supra note 125, al 1026-37 (testimony of Gabriel L 
Hess, Nal'l Distributors of Copyrighted Motion Pictures). 

I*' Set supra note 62 and accompanying text. 
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to pay royalties.'** 

IV 
THE POST-WAR REVISION EFFORT 

A.    Returning to Conference 

By the end of the second world war, industries had been operat- 
ing within the confines of the 1909 Act Tor a third of a century. 
Everybody criticized the law as outmoded;'*' it had, after all, been 
drawn to accommodate the requirements of particular media before 
the advent of radio, jukeboxes, sound motion pictures, Muzak®, 
and now television.'** The affected industries accommodated the 
arcane law through combinations of trade practice,'*" collectively 
bargained form contracts,"" and practical contortions.'''  The re- 

'** See General Retision of the Copyright Law: Hearings Before the House Comm. on 
Patents, 72d Cong., Isl Sess. 199-208 (I932) (testimony of Erwin M. Treuach. Aulo- 
milic Music Indus.). 

^*'''See. e.g.. Charee, supra note 7, at S03, SI6-22, Ebcnslein, supra note 7, at xv-xx; 
Slern, supra note 7, at 312. Even the industries that had opposed all prior proposals fur 
change came to view the outmoded 1909 Act as unsatisfactory. 

'^ Television was invented in the 1920s, but the first commercial television broadcast 
station began operation in 1942. 

'** See, e.g.. Recording and Performing Rights in Certain Literary tforks.' Heariitfp 
on II. R. 3589 Before Subcomm. No 3 of the House Comm. on the Judiciary, (2d Cong.. 
1st Sess. 7-8 (1931) (hereinarier I9il House Hearings] (testimony of John Schulman. 
Authors' L.eague of America); Kaminstein, DIVLSIBIIITY OF CoPYRluHrs I8-2S, re- 
printed in SUBCOMM. ON PATENTS. TRADEMARICS AND PATENTS OF THE SsNAri. 
COMM. ON THE JUUICIARY, 86TH CONG., 1ST SESS.. COPYRIGHT LAW REVISION 
(Comm. Print I960). The trade practice in periodical publishing, for example, involved 
a complicated series of conveyances of the copyright in contributions to the penodical 
in order lo achieve the publisher's acquisition of the rights it needed and the author's 
reservation of other rights without forfeiiing the copyright. See id. at 18-22. In the 
music industry, prevailing practice gave the music publisher legal title In the copyright, 
but the publisher behaved as if it held certain portions of the copyright in trust for the 
composer. Although composers did not have legal title lo their copyrights, they rou- 
tinely granted some nghts lo ASCAP and similar organizations without the publishers' 
formal participation. See id. at 23-24. These practices made little legal sense because 
the courts treated copyright in a work as an indivisible whole. See generally id. at 1-17. 

""iir. e.g., Blaisdell. THE ECONOMIC Asrecxs OF THE COMPUISORY LICENSE 92- 
l(X). reprinted in SUBCOMM. ON PATENTS, TRADEMARKS AND PATEN IS OF THE SEN- 
ATE COMM. ON THE JUUICIARY. 86TH CONG., 1ST SESS . CoPYRiciHT LAW REVISION 
(Comm. Print I960); Henn. THE COMPUI.SORV LICENSE PROVISIONS OF THE U.S. 
COPYRIGHT LAW 44-33, reprinted in SUBCOMM. ON PATENTS. TRADEMARKS ANII 
PATENTS OF THE SENATE COMM. ON THE JUDICIARY. 86TH CONG.. 1ST SF^S . COPY- 
RIGHT LAW REVISION (Comm. Print I960). Composers, music publishers, and drama, 
tisls. for example, belonged to associations thai acted as bargaining agents and 
negotiated complicated form contracts for the transfer or licensing of rights. These »s- 
sociations behaved like labor unions but were not labor unions because composers and 
dramatists were not employees for the purposes of the National Labor Rebiions Act. 
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suiting distortions in industry structure and clout produced new 
vested interests and hardened bargaining positions.'^' 

Industry representatives, having learned the difficulty or compre- 
hensive statutory reform, declined to press for complete revision. 
Instead, they focused their legislative efforts on obtainmg narrow 
amendments to redress specific grievances. Some of the bills intro- 
duced at the behest of particular industries succeeded;'^' others be- 
came perennial visitors in successive congressional sessions.'^* 

The most imperative problem after the war was the United 
Slates' isolation from international copyright relations.'^' Prior ef- 
forts to amend (he copyright law to permit adherence to the Berne 
Convention had ended in failure.'^* The government directed its at- 
tention to devising a way to establish international copyright reia- 

Stt BUaddl. tupn. M 91-92; Note, Cofyrithl In Ihe Stage /X/wrton of A Broodwaf 
Mtatcol. S Cot UM..VIA I.L. * Atn J09. 323 ii.94 (I9S3). 

'^* Sft. e.g.. Kuninuein. supra note 169. al 11-22; Hcnn. sypra note 170, al 4447. 
Securing coftyrighi prMeciion •broad for a work puMtshcd in Ibe U.S. required particu- 
larly convoluted procedure*. Securing cofiyrighl pmtcclion in the U.S. for a work pub- 
lished abroad was, in wme cases, even more irouMcsoinc. Stt Stem, npn note 7. at 
XM-II. 

"'Src e.g.. Oafet, supra nolc 7, al 517-IS; Ebenstein. iK^ra no*c7, al lii. Pmfwa- 
ah to eliminate the compulsory license for mechanical reproductions of minic or to 
increase Ihc statutory royalty rate, for example, drew increasingly strident objectKms. 
The dispute between jukebox owners and operators, who insisted on retaining (he juke- 
box exemption, and composers and music publisher*, who demaiHled its repeal, became 
a pitched war. Suggestions that the United Slates eliminate the labor protection provi- 
sions ctmtaincd in ils copyright statute inspired Hcrce opposition. 

>iiStt Act of July 17. 1932. Pub. L. ^4o. (2-)7S, «6 Stat. 7)2 (extending public 
performance for profit and recording rights to Boodramatic literary works, lectures, and 
sermons); Act of June 3. 1949, Pub. L. No. Il-M (extending arf imerim protection for 
foreign books and periodicals). 

•^* Bills to repeal or restrict the jukebox exemption, srr, e.g., H.R. 3473. t2d Cong., 
1st Sesii. (1931): H-R- 1269, lOlh Cong., 1st Seas. (1947); H.R. 319a 79th Cong., Isl 
Sess. (1943), to extend limited copyright protection to recording*, JOT, e.g., S. 1206, 79lb 
Cong.. 1st Sess. (1943), and to provide copyright for textile doigns, JOT e.g., H.R. 2Ma, 
Mlh Cong., I St Sess. (1947), showed up (gain and again. 

•" Moat of the world's developed nations had joiitcd ihc AtriMCoiiiirffrkNf and modi- 
fled their copyright laws to accord with its terms. SOT lupn note 12. This left the 
United States with a copyright statute distinctly out of step with the international com- 
munity, and dependent upon bilateral arrangements or simullaiMous publication in 
Btrm nations for protection of its copyright* abroad Stt Rtmoral of Domtuu Mann- 
fKluriitg Rt^mrtmtHls for the Ae^uiaiiom of Capfrighi by Ctrtain Forrigm Naitonols: 
Hnrings on H.R. 4059 btfort Subcomm. No. Jaflht Home Comm. on iht Judiciary, 
*2d Cong., 2d Sess 207-09 (1932) (hcreinaAcr I9i2 Houit Htariags] (testimony of Ar- 
thur Fisher, Register of Copyrights); id. at 3-4 (teatimony of Ijitker E. Evans, Librarian 
of Congress): American Bar Aaaociation Section of Patent, Trademark and Copyright 
Law. Report of Committee Na 13: Program far Rrtdiem of the Capfeighl Law. I9S7 
CoMMrTTEE REroRTS 31, 60-61; Stem, supra note 7, al 3()I-I2. 

l^SiOT supra iKMe* 101-30 and aocompaayiag text. 
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tions without undertaking the pblitically-charged endeavor of 
overhauling the copyright statute to comply with Berne's require- 
ments.'^' The outcome was the Universal Copyright Convention.''" 
The Copyright Office asked industries affected by copyright to delay 
requests for statutory revision until the international effort could be 
completed.'^ The strategy proved successful, but the clock contin- 
ued to tick. The 1909 Act passed its fortieth birthday, and the need 
for copyright revision failed to evaporate. 

Meanwhile, the subject matter of copyright remained frozen in 
the form it had taken in 1912. More recently developed works were 
copyrightable only to the extent they could be analogized to the 
statutory list of works subject to copyright and received rights 
whose scope was limited by the category in which they best fit. 
Decorative lamp bases and children's toys, for example, could be 
registered as "works of art" or "reproductions of a work of art.'"*" 
Motion pictures and television programs recorded on film could be 
copyrighted as unpublished motion picture photoplays.'*' Live or 
taped television programs, radio programs, and phonograph records 
were deemed uncopyrightablc. Neither the copyright statute nor 
case law recognized that the multiplicity of copyright rights could 

*" The United Stales, working through UNESCO, uicd its new world power status 
to craft a second worldwide copyright treaty designed to accommodate the quirks nf 
United States law without alTecting copyright relations among B*nit nations. Str 1952 
Houte HtarinK\, supra note ITS. at 4 (testimony of Luther E. Evans. Librarian ofOm- 
gress); id. at 2U9 (testimony of Arthur I'isher. Register of Copyrights). Stt geiirrallv 
Henn, Thr Quest for Imemalional Copyright Prolecimn, 39 CORNELL l- RF.V. 4J 
(I9S3). The government created a commission of interest group represcnuiives and 
government agency employees to facilitate domeilic compromises. St* Fisher. Intro- 
duction, 2 BULL. CorvmcHT Soc'v 83 (19))). 

'^* Seven years of negotiations among United Stales and foreign industries under 
UNESCO's auspices produced substantial concessions to American demands and near 
unanimity in favor of the treaty among United States industry representatives. See Uni- 
versal Copyright Convention and Implementing Legislation. Hearings on The Universal 
Copyright Convention and S iS39 Be/ore a Subcomm. a/ the Sen. Comm. on Foreign 
Relations and a Subcomm. of the Senate Comm. on the Judiciary, S3d Cong., 2d Sess 
177-79 (19)4) (testimony of Arthur Fisher, Register of Copynghts). The Senate ratified 
the treaty and Congress passed the modest implementing legislation the treaty required. 
Act of Aug 31, 19)4. Pub L. No. S3-743, 61 Sut. 6)}. 

"•Sir Legislative Appropriations for I9i& Hearings Before the Subcomm. on Legis- 
lative Appropriations of the House Comm. on Appropnaiions, 84th Cong., Isl Seas. I IS- 
16 (19))) (testimony of Arihur Fisher, Register of Copyrights). 

""See Derenberg. Copyright Law. in 19)) ANNUAL SURVEY OF AMERICAN L>W 
278, 280-81 (19)6); Denicola, Applied Art and Industrial Design: A Suggested Approach 
lo Copyright in Useful Articles, 67 MINN. L. REV. 707, 7I$-I7 (1983). 

'•' See Cohn, Old Licenses and New Uses: Motion Picture and Television Kigha, 19 
LAW ANU CONTEMP. PROM. IS4 (I9S4); Kupferman. supra note 7. 
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be separately owned and exploited."' Because the law viewed 
copyright as unitary, the industries relied on form contracts negoti- 
ated by industry groups to divide up control of subsidiary uses and 
the revenues they produced.'*' New technological uses waited in 
the wings; how the copyright statute would affect them seemed 
unclear. 

To revive the process of comprehensive copyright revision. Con- 
gress returned to a suggestion that it had rejected summarily fifty 
years before."* In 1936, it appropriated funds for the appointment 
of a special committee of copyright experts."' 

The Register of Copyrights, Arthur Fuher, initially conceived a 
three year revision process that would depart significantly from the 
familiar conferences.'** Fisher envisioned a committee of copyright 
experts acting in a purely advisory capacity, while the Copyright 
Office's research division performed comprehensive studies of prior 
revision efforts, copyright laws of other nations, and each of the 
major substantive issues involved in copyright revision. The cora- 

ls 5«rf<f>rn>//|i Ktmintlein, tupn note 169. Notwithstanding the courts' reluctance 
lo recognize the divinbility of copyright, most industries had long relied on the separate 
licensing and esploitalion of particular copyright rights. Sit sources cited npra note 
169. 

'" Ste sources cited supn note 170. 
I** Srr supra note 38 and accompanying text 
••> Legislative Appropriation Act of I9S6. Pub. L. Na 242. 69 Sui. 499: M* H.R. 

RF.P. NO. 1036, Mth Cong.. 1st Seas. 6 (1936). Three members of Congress introduced 
bills in the S4th Congress calling for the appoinimeni of a special PresidcniitI Commis- 
sion to revise the copyright law. Stt H.R. 2677, 84(h Cong., Is4 Sess. (1953); H.R. 
3366, 84th Cong., 1st Sess. (1933); S. 1234, 84«h Cong.. 1st Sess. (1933). Two of the 
bills would have set up a commission comprising three Senators, three Represeniatives, 
and seven members appointed by the President, and charged them lo return a report 
within one year. Srr 101 CONG. REC. AI632-33 (1933) (extension of remarks of Rep. 
Thompson, sponsor of H.R. 2677). The proposal alarmed members of the copyright 
bar, who suggested that a more appropriate committee might be appointed by the Libra- 
rian of Congress, supervised by the Register of Copyrights (the Copyright OfHce and the 
ABA en)oyed particularly cozy relations during those years), and composed exclusively 
of copyright espeits. Srr U. M AI632 (reprinted letter from Prof. Walter Derenberg lo 
Rep. Thompson); American Oar Association Section of Patent, Trademark and Copy- 
right Law, 1933 SUMMARY OF PROCEEDINGS 38. The Librarian of Congress included 
the copyright twr's alternate plan in his snnual appropriations request. Ser l^ishiirr 
ApproprwlHHts for I9S6. supra note 179, at 114-23 (testimony of Ljilher E. Evans, Libra- 
rian of Congress, and Arthur Tisher, Register of Copyrights). The ABA adopted a 
resolution disapproving the Presidential Commiaskia bills, and Congrcaa did not pursue 
them further. 

***Srr LiKRARV or CONORRIS, ANNUAL ReroRT OP TUB LIRRARIAN OP CON- 
URESS FOR -I ME FISCAL YEAR ENINNO JUNC 30, 1939, H. [}oc. No. 243. S6th Cong., 
2d Sess. 72-73 (1939) (hereinaAer RECHTER'S 1939 REPORT|. l/ltimaldy, the revision 
proGcas laalcd 21 years. 
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mittce's Job would be lo offer comments and suggestions, but not to 
make policy.'*' Fisher hoped to keep the policy making process 
insulated within the Copyright OfRce to avoid the partisan wran- 
gling that infected prior legislation.'** 

The Librarian of Congress appointed a panel of twenty-nine 
copyright experts, the majority of whom were active in the Ameri- 
can Bar Association."* The panelists' ideas about their appropriate 
role dilTercd from the Register's, and they soon began requesting 
that they convene in a forum that would permit the thrashing out of 
policy."" The Copyright Office acceded to requests to convene 
meetings of the panelists for substantive discussions'*' but insisted 
upon its prerogative to formulate recommendations for legislation 
without further consultation.'*' 

The ABA established a shadow committee, including many of the 
panelists in its membership. The committee embarked on an effort 
to formulate substantive proposals at the same time as it monitored 
the Copyright Office's revision eflTorts.'" While the Copyright Of- 
fice struggled to digest the studies and the panelists' suggestions and 
to write a report in relative seclusion, the panelists themselves were 
meeting with interested parties in ad hoc groups and .symposia to 

'*'Srr LiBKARY OF CONGRESS. ANNUAL ReroiiT OF THE LIBRAIIIAN OF CON- 

CRFJS FOR THE FISCAL YEAR ENDING JUNE JO, 1936, H. Doc. No. 3, t3ih Cong . IM 
Scxs. 60(1956) (hereinafter REGISTER'S 1936 REPORT); American Bar Auuciaiinn Sec- 
lion of Paienl. Trademark and Copyright Law, 1937 COMMITTEE REFORTS 33 [heiein- 
•fter 1937 ADA SEC. REP.| 

•*'5ee sources ciled supra note 187; see also REGISTER'S 1939 REPORT, supra note 
186, al 72: 

Much care and effbrl went into (he framing of the 1909 law. but essentially it 
was the product of compromises arrived at in conferences with inieresled 
groups, each of which surveyed the field of copyright from its own special and 
partisan point of view. Similar elTorts between 1924 and 1940 to enact a gen- 
eral revision of the 1909 law ended in unreconciled controversies and failure. 
General revision is being approached today in a somewhat different manner. 

••^Sre 1937 ABA SEC RF.P.. supra note 187, al 33. 

^^'Set id. al 33-67; Amencan Bar Association Section of Patent. Trademark and 
Copyright L.aw, 1939 COMMITTEE REPORTS 132-33; American Bar Association Section 
of Patent. Trademark and Copyright Law. 1938 COMMITTEE REPORTS 92-9J. 99-100; 
American Bar Association Section of Patent, Trademark and Copyright Law, 1938 
SUMMARY OF PROCEEDINGS 40. 

•*• 5t* REGISTER'S 1939 REPORT, supra note 186, al 77. 
'*' St* Extending the Duration of Copynghi Proleriion in Certain Cases: Hearing on 

H.R.J. Res. 627 Be/ore Subcomm. Na J of the House Comm. on the Judiciary. 87ih 
Cong., 2d Scss. 8 (1962) (prepared statement of John Schulman, American Patent L^w 
Ass'n) 

>*)5<fr 19)7 ABA Sec. REP., supra note 187. 
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articulate substantive consensus.'** 
Shortly before the Copyright Office completed the Register's Re- 

port to Congress, outlining recommendations for a revision bill, 
Register Fisher died. His successor, Register Abraham Kamin- 
slein, abruptly shirted gears. While Fisher appeared to have viewed 
the history of inter-industry compromise as a weakness of prior re- 
vision eflbrts, Kaminstein seemed to read the record differently. He 
argued that such compromise was the keystone of achieving copy- 
right revision and that the goal of enacting a modem copyright stat- 
ute was worth herculean efforts to encourage compromise among 
interested parties.'" 

Register Kaminstein began working toward conciliation'** and 
narrowly averted a crisis that threatened to derail the revision pro- 
gram."^ The substance of the Register's Report was poorly re- 
ceived by the Bar,'** a number of whose members insisted that they 

I** The core of Ihe consensus appean to have been (he provtsions ihal the DaHinger, 
Vrnlal and Shotwell hills had in common. Srr I9}7 ABA SKC. RF.P., supra note 1ST. at 
37.38; Schulman. The Rood lo Progrtss in Rtnutg iht Copyrigki Law, 9 BULL. COPY- 
mcilT Soc'Y 413. 436-39 (1962). 

'*' Srr. t.g.. LmRAKY OF CONGRESS. ANNUAL REroNT OF THE LIBHARIAN OF CON- 
ORFA FOR THE FnCAL YEAR ENDING JUNE 30, 1962. H. DOC. NO. 3. tSlh Coog., lU 
Scss. 70-71 (1962) (hereinaner REGISTER'S I%2 REFORT). 

•** The Register's Report was written without participation by Ihe panel of experts. 
Preliminary rumblings indicated that the panelists would resist its conclwions. Before 
Itling the Report, Kaminstein circulated it to the panel's members and solicited their 
comments. Stt HOUSE COMM. ON THE JUDICIARY. 87TN CONO.. 1ST SESS., COPY- 
RIGHT LAW REVISION: REPORT OF THE REGISTER OF COPYRIGHTS ON THE GF.N- 
I'RAi. REVISION OF THE U.S. COPYRIGHT LAW si (Comm. Print l%l) (hereinafter 
CLR PART I). He added a conciliatory preface characterizing the Report's conclusions 
as tenlaiive. and insisting that the Copyright OfDce's "purpose in issuing this report is to 
pinpoint the issues and lo stimulate public discussion, so that the widest possible agree- 
ment can be reached on the principles to be incorporated in a revised statute." Id. at is. 
See also American Bar Association, Section of Patent. Trademark and Copyright Law, 
1961 SUMMARY OF PROCEEDINGS 122-23 (addren by Register Kaminstein inviiing 
members of the bar to participate in the drafting process). Kaminstein announced plans 
for a series of meetings with interested groups to discuss the report, and promised that 
Ihe Copyright Ollice would consider all views cxprcased before drafting a bill. See Ll- 
RRARY OF CONGRESS. ANNUAL REPORT OF THE LIBRARIAN OF CONGRESS FOR THE 
FISCAL YEAR ENDING JUNE 30, l%l. H. Doc. No. 233. 87ih Cong., 2d Seas. 63-66 
(1961) (hereinafter REGISTER'S 1961 REPORT). 

'*^ Industry representatives and members of the copyright bar disliked the Register's 
proposals for reform, which differed significantly from the consensus thai they had 
reached in their ad hoc meetings. Ttic intensity of their oppotilion threatened to over- 
whelm the revision efTort. See LIBRARY OF CONGRESS. ANNUAL REPORT OF THE LI- 
BRARIAN OF CONGRESS FOR THE FISCAL YEAR ENDING JUNE 30, 1963. H. Doc. No. 
233.18th Cong., 2d Sess. 71-72 (1963) (hereinafter REGISTER'S 1963 REPORT); sources 
cited infra notes I98-2(X). 

'*• See. e.g.. REGISTER'S 1963 REPORT, supra note 197, at 71; Schulman. tupra note 



308 

Copynghl Leguloliott and Ttchnological Chaitft 311 

would prefer the current outmoded statute to one ToUowing the 
Register's recommendations."' Kaminstein announced that the 
Copyright Office was willing to abandon unpopular proposals.^°" 
He expanded the membership of the panel of experts and arranged 
meetings with interested parties to encourage them to compromise 
with one another.'"' The result was, in essence, a return to the con- 
ference process. Six years of study had produced the Register's Re- 
port. Another five years of conferences produced a bill that 
reflected the consensus of the conference participants and bore little 
resemblance to the Register's recommendations. It took an addi- 
tional eleven years in Congress for the interested parties to compro- 
mise on extraneous issues and late-breaking problems. When the 
parties finally compromised on nearly every provision in the bill. 
Congress enacted the 1976 Copyright Act.** 

B.    Private Parties and Vested Interests 

The stormy history of past revision eflbrts led the Copyright Of- 
fice to conclude that the only copyright bill that would pass was one 
built on a network of negotiated compromises. The Copyright Of- 
fice concentrated much of its energy on identifying affected interests 
and including their representatives in the negotiations. But, of 
course, it wasn't possible to invite every aflfected interest. Some in- 
terests lacked organization and had no identifiable representatives. 
In (he I9US conferences, (he Library of Congress had tried unsuc- 
cessfully (o recrui( representatives of composers to participate. Mu- 
.sic publishers purported to speak for composers and were the only 
representatives available. In the conferences convened in the 1960s, 
painters and sculptors did not attend'^' and the Copyright Office's 

194. ai 4)4-JI; itt alto Ringer, yitwpoini oflht Copyright Offkt on General Rerision of 
the Copyn%hi IMW. 11 Dui I. CorYmGirr Soc'Y 37, }7 (IMJ) ("Practically all of (ihc 
prnpouK) were crilicized by wmebody, and VMne of Ihcm were criticized (>y practically 
everybody"). 

•** See. e.g.. CLR PART 2. supra note 6. at 321-24 (written commentt of Irwin Karph 
id. at 3B7-<M (wnlten remarki o{ John Schulman). 

""See RKUISTER'S 1963 ReroUT, su^m note 197, at 71-72; Kaminstein, TheGeneral 
Revision Program. 10 BULL. CorvniUHT Soc'V tl (1962). 

">• See. eg.. Ri ctSTF.R's 1963 REroRT, supra note 197, M 72; ReoiSTER's 1962 RE- 
PORT, supra note 19). at 70. 74. 

*^See Utman. supra note 15. at 873-79 
""See HcH«F. COMM. ON THE JUDICIARV, 88TH CONO., 1ST SESS.. COPYRIGHT 

LAW REVISION PART 3: PRELIMINARY DRAFT FOR REVISED U.S. CorYRicHT LAW 
AND DISCUSSION AND COMMENTS ON THE DRAFT 269 (Comm. Print 1963) [hcrcinai'- 
ter CLR PART 3] (remarks of Irwin Karp, Authors' League of America). 
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efTorts to seek them out proved unavailing.'^ Choreographers, the- 
atrical directors, and computer programmers sent no representa- 
tives because they had no representatives to send. Other interests 
that would have profound efTect on copyright did not yet exist at the 
time of the conferences. Just as there had been no commercial 
broadcasters to invite to the conferences in 1905, there were no 
video cassette manufacturers, direct satellite broadcasters, digital 
audio technicians, motion picture colorizers, or on-line database 
users to invite in I960. 

Nor could the rest of us be there. The amorphous "public" com- 
prises members whose relation to copyright and copyrighted works 
varies with the circumstances. Many of us are consumers of copy- 
righted songs and also consumers of parodies of copyrighted songs, 
watchers of broadcast television and subscribers to cable television, 
patrons of motion picture theatres and owners of videotape record- 
ers, purchasers and renters and tapers of copyrighted sound record- 
ings. Although a few organizations showed up at the conferences 
purporting to represent the "public" with respect to narrow is- 
sues.'**' the citizenry's interest in copyright and copyrighted works 
was too varied and complex to be amenable to interest group cham- 
pionship. Moreover, the public's interests were not somehow ap- 
proximated by the push and shove among opposing industry 
representatives. To say that the affected industries represented di- 
verse and opposing interests is not to say that all relevant interests 
were represented.'"* 

The conference participants began as the members of the Library 
of Congress's panel of experts and were all established members of 

'•>*S»» Copyright Law Rtnsion: Hroringi on H.R. 222} Before the Subcomm. on 
Courts. Ciril Liberties and the Administration of Justice of the House Judiciary Comm., 
<>4ih Cong., Is) Sess. 1844 (1975) (hemnmfter 197} House Hearings] (Icsiimony of Bar- 
bara Ringer. Register of Copyrights). 

""Sf*. e.g.. HOUSE COMM. ON THE JUOICIARY, »8TH CONO., 1ST SRSS. Corv- 
aiciiT LAW REVISION PART 5 76-77 (Comm. Print 1963) Ihcreinafier CLR PA«r 51 
(remarks of John Schulman, Chairman of American Bar Association Committee 304); 
id. at 64 (remarks of Charles F. Gosnell, American Library Ass'n): id. at 70 (remarks of 
Nicholas E. Allen. Music Operators of America): CLR PART ), supra note 203, at 425- 
27 (written comments of Oeorge SchilTer, on behalf of community television antenna 
systems). 

'"* A participant in the process observed after reading a transcript of several of the 
meetings that the public interest had received only passing attention, little effort had 
been made to inform the public of the progress of the effort, and that the majority of 
conference participants were, unsurprisingly, copyright lawyers. Srr Goldberg, Copy- 
rtght Low Retision Port 2—A Reriew of the Record. 10 Butt. CorvRlOHT Soc'Y 214, 
216-17(1962). 
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the copyright bar. Other representatives joined the conferences as 
particular conflicts arose. Register Kaminstein invited representa- 
tives or current beneficiaries of the statute to participate in discus- 
sions of cutbacks in thdr statutory benefits.'''^ Lawyers on the 
panel solicited participation from their other clients.'*'* As with the 
conferences on earlier legislation, however, participants were almost 
exclusively those who already had a sizable economic investment in 
copyright matters under current law. Although these participants 
undoubtedly interacted with copyrighted works outside of their 
professional capacity, they failed to bring that perspective to bear 
on the conference negotiations. 

Perhaps (he most patent example of the partisan perspective that 
dominated the negotiations is illustrated in the treatment of the u- 
sue of private use, an issue that has become increasingly vexing in 
the years since the 1976 Act took effect. Presumably, all industry 
representatives made private use of copyrighted works in their indi- 
vidual capacities. Yet, the issue of the appropriate scope of permis- 
sible private use of copyrighted works received little explicit 
attention during the revision process. Representatives were too 
busy wrangling over commercial and institutional uses to talk about 
the behavior of individuals in their homes."** The aggregate agen- 
das developed in the conferences of private parties reflected system- 
atic, if unintentional, bias against absent interests.''° The fact that 

'<*' The RegHler wu not ilways succeisrul in causing such intcrcMi lo attend. Ka- 
minstein speculated that his Failure lo turn up librarian* or scientists to serve on the 
panel was partly due to the fact that few librarians or scientbts were mcmben of the 
bar. and partly due to the fact that their rcpreientativci were loo busy lo attend. See 
CLR PART i, supra note 203, at 81 (remarks of Abraham Kaminstein, Register of 
Copyrights). 

'O* Set. e.g.. CLR PART ]. supra note 203. at 184-IS (remarks of Harriet Pilpd). 
"'* There were fleeting proposab during the conferences, for example, to extend the 

copyright owner's exclusive performance right to cover private as well as public per- 
formances, or give I he copyright owner control of individual book borrowing, but ihey 
received little attenlion. 

'"> I explore the systematic nature of that bias more fully below. An illustrative ex- 
ample b the treatment of charitable benefit performances. The revision bill thai 
emerged from the conferences included a privilege for charitable benefit performances 
so long as performers, promoters and organizers received no compenialion. See H.R. 
4347. g9th Cong . 1st Sess. § 109(4) (I96S). In 1967, sponsors of agricultural fairs got 
involved in copyright revbion and managed to secure a privilege for performance of 
musical works during agricultural fairs, without regard to any fees paid performers or 
promoters. See S. S43. 91st Cong., 1st Sess. { 110(6) (1969), set..e.g.. Copyright Law 
Kerision: Hearings on S i97 Before the Subcomm. on Paienls. Trademarks and Copf- 
rights tifihe Senate Comm. on the Judiciary, 90th Cong., Isl Seia. 621-23 (1967) (here- 
inafter 1967 Senate Hearings] (leslimoay of Rep. Kenneth Cray); id at 62S-27 
(testimony of William Hartsfield, Southeastern Fair Ais'n). In ensuing seuions of Con- 
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private use had no defenders and received no explicit treatment in 
the revision conrercnces, therefore, had substantive results on the 
legality of private use under the revision bill. 

The public, of course, does have a designated representative; act- 
ing as that representative is Congress' job description. A few Con- 
gressional committee staff members did attend some of the 
copyright conferences as observers, but stayed above the fray.'" 
The unspoken premise of the conference process was that Congress 
would enact any bill that everyone else could agree on. Ultimately, 
that is what Congress did.'" 

Much legislation advances the agendas of private interest groups. 
Indeed, contemporary interest group theory holds that many, if not 
most, statutes are purchased by special interests from legislators in 
return for political support.'" Copyright legislation produced 
through industry conferences nonetheless has some unusual fea- 
tures. Under the typical model, interest groups submit self-serving 
proposals, and members of Congress evaluate whether the value of 
supporting the proposals outweighs the political costs, necessarily 
passing judgment on the substantive content of the proposed legisla- 
tion."* The bargain between members of Congress and industry 
representatives in connection with copyright legislation was of a dif- 
ferent sort: Congress in effect agreed that if the industry representa- 
tives would invest the time and energy to develop a bill that all of 

gren, Ihc privilcfc became narrower and more qualiAed. Srt S. 22, 94lh Cong.. 2d Soa. 
i 110(6) (1976), rrpriHitd In H.R. 1476, 94lh Cong. 2d Scss. « (1976): S. 22. 94ih 
Cong., Ill Seta. } 110(6) (1975). Veterant' and fnilenial organizalions did not, for iKe 
moil part, involve ihemielva in Ihn dispute. Bui ttt 1967 Sttiair lltanngj. supra, al 
1361 (wrillen comments from Troy Shrine Club nipporting agricultural fair eiemp- 
tion). Shortly after the 1976 Act look efTecl. veterans' and Tratemal organizations were 
dismayed to learn that the new Act made them liaMe for copyright inrringemeni unlns 
they negotiated licenses or ceased paying the bands that they hired to play al their 
charitable beneflts. Stt generally To Amend The Copjrrighl Act. S. J08i: Hearings on S. 
208i Before the Subcomm. on Imprtntments In Judicial Machinery of the Senate Judici- 
ary Comm., 96(h Cong.. 2d Seas. 6-43 (1981) (various witnesses). Veterans' and frater- 
nal organizations mounted a successful eflbn before Congress for the enactment of an 
esemption for charitable benefit performances by nonproAt veterans' or fraternal orga- 
nizations. Set Pub. L. No. 97-366, 96 Slat. 17)9 (codified al 17 U.S.C. { 110(10) (19(2 
* Supp. IV I9S6)). 

>•* See, e.g., CLR PART 2, tupra note 6. at 44 (ranarks of Cyril F. Dricklichl. House 
Judiciary Commillcc). 

'" Sec Ulman. supra note IS. al 176-79 and sources cited Iheretn. 
>• > Sir. e.g. Easlerbrook, The Supreme Court 198J Term—Fonmard: The Coun and 

the Economic System, 91 HARV. L. Rev. 4, IS-It (19(4); Landes * Posner. luprm note 
I. al (77; Maccy. supra note (. al 227-33; Poancr, supra note (, al 26S-6(. 

>**&« c^ Maccy, supra note I. al 232-33. 
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them endorsed, Congress would rcrrain rrom exercising independ- 
ent Judgment on the substance of the legislation.'" 

The nature of this bargain introduces particular diflkuities into 
the enterprise of statutory interpretation. As I have argued else- 
where, this type of drafting process makes it exceedingly difficult to 
speak of legislative intent if by legislative intent one means the sub- 
stantive intent of members of Congress.''* But, even if one avoids 
that dilemma by ascribing to Congress an intent to enact the sub- 
stance of the deak forged in conferences, one nonetheless may en- 
counter difficulty in identifying any overall purpose pervading the 
text of the statute."^ The compromises that evolve through the 
conference process can be multilateral and interrelated, but may not 
incorporate any common vision or strategy."* Courts must apply 
this legislation to parties, works, and situations that never arose 
during the conference process, and to industries that could not be 
present.'" 

In the 1976 Act's first decade, for example, courts struggled with 
cases involving videocassette recorders,"" communications satel- 
lites,"' and on-line databases.'"  The courts' efforts to apply the 

"^See Litmaii, supra note IS, at 870-80; Olson, supra no«c 2. ai 120. 
^'*See Lilman. supra note IS, at 863-70. 
"^ JM. e.g.. Posner, Slaiuiory Inierpreialion—In the Claaroom an4 in the Conn- 

room. 30 U. CHI. L. RFV. 800. 819-20(1983). 
"* it would he exceedingly difficult. Tor example, to identify a coherent strategy ani- 

mating the auorted provisions of the 1909 Act, set supra notes 141-39 and accompany- 
ing text, or any of the versions of the Vestal bill reported out of committee, see supra 
notes 116-18 and accompanying text. It is easier to discern a scheme underlying the 
provisions of the 1976 Act, see infra notes 230-60 and accompanying text. IHII the 
Khemc that emerges seems to me to IK neither workable nor wise. Set infra note* 313- 
IS, 449-S8 and accompanying text. 

'" Courts have not. for the moat pan, attempted to detect an overarching strategy in 
the provisions of the 1976 Act. Many courts have relied on the plain meaning of the 
Maiutnry language of whatever provisions are in dispute. See. e.g.. Mills Music v. Sny- 
der. 469 U.S 133 (I98S): Pacific & Southern Co. v. Satellite BnMdcast Networks. 694 
F. Supp. 1363 (N.D. Ga. 1988). Courts' use of the plain meaning rule arguably in- 
creases the influence of linguistic fortuity on the rcMilta. Set infra notes 373-96 and 
accompanying text. Other courts have relied heavily on case law interpreting the 1909 
Act. See cases cited in Lilman. supra note IS, at 8S9-6I, 896-901. Reversion to early 
case law has introduced additional randomness into courts' interpretations of the slat-' 
ute. See id. at 903. If courts were to interpret the statute with an eye to enforcing iis 
underlying strategy, however, it seems likely that courts would hold many more activi- 
ties ihan they have to be infringing. Sw/ii/ra notes 406-18 and accompanying text. Asa 
rrsuli, the 1976 Act would age even more rapidly than it has thus far. 

"" Universal C'ily StuditM v Sony Corp. of Am., 4MI I'. Supp. 429 (C.D. Cat. 1979), 
ojTd in pan. rerd in pan. 659 F.2d 963 (9lh Cir. 1981). rerd, 464 U.S. 417 (1984); set 
infra notes 406-16 and accompanying text. 

"' See Hubbard Broadcasting v Southern Satellite Systems. 777 F.2d 393 (8th Cir. 
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Statute in these cases have been widely criticized."^ The statutory 
language, however, gives courts little guidance. The fact-specific 
provisions of the statute do not contemplate such exotic crea- 
tures;''* the paucity of provisions articulating more general princi- 
ples has relegated courts to ad hoc decisionmaking."' 

Moreover, the complexity and specificity of multiparty com- 
promises exacerbates the problem. If a compromise is negotiated 
between monolithic interests, between, for example, all artists and 
all art users, we can find roughly defined privies in the negotiating 
process for the interests that develop in the future. Applying a 
compromise negotiated among encyclopedia publishers, popular 
music composers, motion picture producers, novelists, and drama- 
tists, however, to a situation involving the importers of unicorn figu- 
rines''* can be substantially more troublesome. This reveals the 
difficulty of jettisoning any effort to find coherence in such a statute 
and attempting to interpret it as if it were a contract.''^ If the in- 
dustry to which a court is trying to apply the statute was neither 
represented in negotiations nor in privity with someone who was 
(here, it is difficult to assess how the metaphorical contract allocates 
the risks of ambiguity. 

As it happens, however, the conferences that led to the 1976 Act 
did finally settle on a common strategy and did allocate the risks of 

198)). Ctrl, dtnird. 479 U.S. lOOS (I9S6): Easlern Microwave v. Doublcday Sporlii, 691 
F 2d 12) (2d Cir. 1982). cert, denied, 4)9 U.S. 1226 (198}): iit/n noMS 376-96 and 
•ccompanying lexl. 

"'See. e.g.. Wai Publishing v Mead Dala Cenl.. 799 F.2d 1219 (8lh Cir. 1986). 
cert, denied. 479 U.S. 1070 (1987). 

"' See. e.g.. Adclitein A Pern. The Competition of Technohgia in Markets for 
Idrai: Copyright and Fair Use in Enotulionary Perjpectiwe, i INT'I. REV OF L. A ECON. 
209 (198)); Km), supra note 4. at 24-2); Oman, The 1976 Copyright Revision Memsiled: 
"Lector, si monumenlum retjuiris. eircumspice." J4 J. COfYHKiHT SOC'Y 29. 32, 3) 
(1986): PaHcrson, Free Speech. Copyright and Fair Use, 40 VANO. L. REV. I, )3-)8 
(1987) 

'" The fact thai the slalule Tails In make explicil provision for video cassette record- 
en and communicaiions satellites hi|hli|hts how very shortsighted the negotiation pro- 
cess has tended to be. Both were Toresecable developments at the time of the drafting 
process, but had not yet posed coiKrele problems for affected industrie*. and conse- 
quently received no attention. 

"'Sw itifra notes 341-416 and accompanying test. 
"*5<ir Comment. Commissioned Works as Works Hade for Hire Under the 1976 

Copyright Act: Misinterpretation and Injtaiict. 13) U. PA. L Rev. 1281 (1987) (dis- 
cussing Aklon Accessories v. Spiegel, Inc.. 738 F.2d )48 (2d Cir.), cert denied, 469 U.S. 
982 (1984)). 

"^ Some commenlalon have suggested that special intercM legislation should be io- 
lerpreled and enforced as if it were a contract between interest group* and the legisla- 
ture or among interest groups. See. e.g.. Easlerbrook. supra note 213, at 18. 
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ambiguity. Indeed, industry representatives explained the strategy 
to Congress in unusually explicit terms. The bills that became (he 
1976 Act possessed a coherence that previous revision iegisla'.ion 
lacked, although that coherence emerged as a byproduct of the ef- 
forts to achieve inter-industry consensus. Register Kaminstein sug- 
gested early on that the key to general revision would be to draft a 
copyright bill that benefited each of the competing interests.*** In 
that, the conferences succeeded. The bill that emerged from the 
conferences enlarged the copyright pie and divided its pieces among 
conference participants so that no leftovers remained.*** 

C.    Broad Rights and Narrow Exceptions 

In 1961, two months after Register Kaminstein filed the contro- 
versial Register's Report, he convened a meeting of an augmented 
panel to discuss copyright revision. Kaminstein invited the original 
twenty-nine panelists, chairmen of bar association committees, dele- 
gations from a dozen federal agencies and departments, and repre- 
sentatives of several interests that had until then been excluded.**" 
Kaminstein announced that the purpose of the meeting was for the 
assembled government and industry representatives to use the rec- 
ommendations made in the Register's Report as the foundation for 
the development of inter-industry consensus.*^' The meeting was 
the first of a series; the scries of meetings spawned further series of 
meetings; with each meeting the number of interests represented on 
the panel increased.*'* Between panel meetings, the panelists met 
with one another in search of compromises, and the Copyright Of- 
fice urged further meetings and negotiations among affected inter- 
ests.*''   During the many  meetings,  the Copyright Office and 

"*5«« REGISTER'S 1961 REPORT, sypra nou 196, ai 71. 
"* This inlerpretalion oT (he bill is not explicilly reflected on the face of (he slaluie, 

or in (he House and Senate Committee Reports. The evolution of the langua(e oT the 
bill through the process of negotiations, however, reveab broadening rights, narrowing 
exceptions, and redrafting of statutory language to cloae perceived loopholes open to 
future exploitation. The negotiation process encouraged each labiequent draA to treat 
absent interests las generously than its predecessor. Stt mfia notes 230-312 and ac- 
companying text. 

'M Set CLR PART 2. supra note 6, at M. Two congressional siaflcrs also attended as 
observers. Set id. 

"'Sit id. at 4-); srt also id. uA (remarks of Rutherford D. Rogers, Chief Assistant 
Librarian of Congress) ("We are in the unenviable position of being the middle man 
here trying to reconcile the interests of special groups as well as the public interest."). 

'" Compart, e.g.. id. at J5-56 with CLR PART 5, supra note 20S. at 33-36. 
>»Srr I97i House Htarings, supra note 204, at 93-94 (testimony of Abraham Ka- 

minstein. Former Register of Cbpyrights); Copfrtght Law Ktrisiom: Htarmgi am H.R. 
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industry representatives hammered out the substance of a revision 
bill.'** 

In the 1961 Register's Report, the Copyright Office suggested 
only modest changes in the law: the codification of courts' solutions 
to assorted copyright problems, the clarification and simplification 
of language, and the removal of some anomalies created by techno- 
logical change or historical accident.'^' Meetings with representa- 
tives of aifected interests, however, produced proposals to broaden 
rights'^ and narrow exemptions and privileges.''^ Suggestions for 
broad or general privileges evolved through negotiations to very 
specific ones."* 

4)47 Befort iht Sybmmm. on Coyrts, Ciril Librrtia and ike Adminniroiitm ofJuMict <^ 
the Home Comm. <m ihe Judiciary. S9th Cong., lu Sea. 31-32 (1963) (hereinafier I96S 
House Hearings] (prepared latimony of George Cary, Deputy Register of Copyrights); 
id. at 994 (prepared testimony of Motion Picture An'n of Anterica); 113 CONG. REC. 
8}86 (1967) (remarks of Rep. Poff) 

"* j«r. e.g.. Copyrighi Law Keriiion: Hearings on S. 1006 Be/ore the Subcomm. on 
Patents Trademarks and Copyrights of the Senate Comm. on the Judtriary. R9lh Cong . 
IM Scss. 64 (I96S) (Hereinafter 1965 Senate Hearings] (Icaliinony of Abraham Kamin- 
tlein. Register of Copyrights). 

'" 5<r CLR PAKT I, supra note 196; CLR PART 2. supra note 6. at 19 (remarks of 
George Cary. Oeputy Register of Copyrights). See gene^tlly Ringer, First Thoughts on 
the Copyright Act of 1976. 22 N.Y.L. ScM. L. REV. 477. 484-90 (1977). 

^^See. e.g. CLR PART 3. supra note 203. at 61 (remarks of Irwin Karp, Authors' 
L.eague of America); CLR PART 3, supra note 203. at 109-17. 184-86 (colloquy); CLR 
PART 2. supra note 6, at 247-62 (written comments of Authors' League of America, 
Inc.). 

'"See;, e.g.. CLR PART 3. supra note 203. at 38-39 (remarks of Edward Sargoy. 
ABAh id. at 96 (remarks of Phillip Watlenberg. Music Publishers' Ass'n). id. at 103 
(remarks of Sidney M. Kaye. BMI); CLR PART 3, supra note 203, at 168-69 (remarks of 
Bella Linden). 

'-*' For eumpic. a propoul for a broad exemption for educational institutions 
evolved into a request for a narrow photocopying privilege. Representatives of educa- 
tional institutions were included on the panel, but sat through early panel meetings with 
few comments. Srr CLR PART 2. supra note 6, at 42 (remarks of William Fidler, 
American An'n of University Professors). Others suggested a broad exemption foi 
nonprofit use. 5^, eg., id. at 223 (written comments of Eugene Aleinikofl). When it 
appeared that the panel wu unlikely to endorse a nonprofit exemption, representatives 
of educators proposed a broad educational exemption. See CLR PART 3, supra note 
203. at 130-31 (remarks of Harry N. Rosenfleld). C^fronted with intense opposition 
from publishers of textbooks, the panelists drafted a narrower, conditional educational 
exemption. See HousF. COMM. ON THE JUDICIARY, 88TH CUNO.. 2D SESS.. Corv- 
RiGMT LAW REVISION PART 4: FURTHER DISCUSSIONS AND COMMENTS ON PREI IM- 
INARY DRAFT FOR REVISED U.S. CoPYRicirr LAW 217-23 (Comm. Print 1964) 
(hereinafter CLR PART 4] (remarks of Harry N. Rosenfleld, Nat'l Education Ass'nh 
CLR PART 3, supra note 203, at 222-23 (written comments of Ad Hoc Committee of 
Educational Institutions and Organizations on Copyright L.aw Revision). By the time 
of the first congressional hearings on the revision bill, educators focused their request on 
a privilege for limited educational photocopying. 5M 1965 Senate Hearings, supra note 
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For example, the performance right developed through the con- 
ferences into something much broader than the Register had ini- 
tially proposed, with much narrower exceptions. The 1909 Act 
gave the owner of the copyright in a musical work the exclusive 
right to perform the work publicly for profit, subject to the jukebox 
exemption."' A I9S2 amendment extended the right of public per- 
formance for profit to lectures, sermons, and other nondramatic lit- 
erary works.'*" Dramatic works had had a public performance 
right without a for-profit limitation since I8S6, while motion pic- 
tures had no explicit performance right at all.'*' The Register's 
1961 Report recommended that musical and nondramatic literary 
works continue to have a public performance for profit right and 
that motion pictures be given a public performance right with no 
for-profit qualification.'*' Representatives of authors and compos- 
ers, however, insisted that the for-profit limitation be discarded;'** 
composers and motion picture producers argued for a broader defi- 
nition of public performance.'** The Copyright Office drafted a 
provision granting copyright owners the exclusive right to perform 
the work publicly, subject to express exceptions for educational and 
religious performances, charitable benefits, and retransmissions of 
television and radio broadcasts.'*' 

The response from the panelists was guardedly positive; they 
shifted their emphasis to requesting that the exceptions be radically 
narrowed.'**^ Representatives of industries that performed copy- 
righted works were willing to go along so long as the exemptions 
and privileges set forth in the bill continued to address their con- 

2}4, al 83 (lesltmony of llirold Wigren, Ad Hoc Commiltec of Educational liulilulions 
and Organizations on Copyright L.aw Revision). 

'" See supra note 62. 
""See supra noie 173. 
i*> See generally CLR PAUT 1, supra note 196, at 22-23. 27-32. 
'*' See id. al 27-32. The Register also recommended the repeal of the jukebox ex- 

emption. Id. 
^*fSee. eg.. CLR PART 2. supra note 6, al 286-88 (written comments of Herman 

Finklatein); CLR PART 3, supra note 203, at 135-36 (remarks of Barbara Ringer. As- 
sistant Register for Examining). 

'** See. e.g.. CLR PA«T 2. supra note 6. at 404-07 (written comments of John F. 
Whicher); CLR PART 3. supra mile 203. al 148 (remarks of Herman Finkleslein. AS- 
CAP): see also id. al   ISS (remarks of Douglas Anello. Nat'l Ass'n of Broadcaslen). 

"'j>e CLR PART 3. supra note 203, at 414 (Preliminary Draft }{ 5(c). 8. 13); id. al 
135-40 (remarks of Barbara Ringer, AssulanI Register for Examining). 

'••See, eg. id. al 149 (remarks of Herman Finkleslein. ASCAP); id. al 152-53 (re- 
marks of Irwin Karp, Authors' League of America); id. at 241 (rcmarka of Jama A. 
Stabile, Nat'l Broadcasting Co.). 
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cerns.'*' Industry representatives got together in meetings spon- 
sored by the Copyright Office or subcommittees of the bar 
associations and tried to come to terms on the scope of exceptions 
to the performance right. 

In 1964, the Copyriglit Office circulated a draft bill with a more 
expansive definition of public performance and further restrictions 
and conditions on specifically worded exemptions and privileges.'** 
Panelists insisted that the exemptions and privileges were still too 
broad, general, and ambiguous.'** Claimants of privileges and ex- 
emptions complained that the language of the bill was still un- 
clear.''" Another round of meetings produced an even more 
conditional and restrictively worded series of exemptions and privi- 
leges. By the time the 1965 bill was ready for Congressional hear- 
ings, the broadly defined public performance right had become 
encumbered with specifically worded conditional exceptions for 
classroom teaching, educational television transmissions within ed- 
ucational institutions, religious services, charitable benefits, cable 
retransmissions at no charge, transmis-sion to private hotel rooms, 
and reception of broadcasts in public places."' By the time Con- 
gress enacted a revision bill in 1976, these exceptions and privileges 
had grown still more numerous, more narrowly worded, and more 
detailed.'" 

That pattern of evolution pervaded the revision bill. Copyright 
owners wanted the broadest possible rights with the narrowest pos- 
sible exceptions."'   Many representatives of interests that used 

>*'5IM, e.g., id. «( US (rcmtrki of Eugene N. AleinikolT, National Educational Tele- 
viiion and Radio Center); id. at 241.44 (remarks of George Schifler, SchilTer A Cohcnh 
id. at 433 (written comments of George Schiffer). 

'«*5M CLR PAKT S. sypra note 205. at 4-9 (S. 3008. {{ 5. 6. t. 12, 13); id. al 94-46 
(remarks of Abe Goldman. Copyright Office General Counsel). 

>'*5ee, e.g., id. at S9 (remarks of Edward A. Sargoy, ADA); id. al 96 (remarks of 
Phillip B. Wattenberg); id. al lOS (remarks of Sidney M. Kaye. BMI). id. at 224-2) 
(written comments of American Book Publishers' Council and American Testbook 
Publisher's Imtiiute). 

''*>S(r id. at 60, 7S (rcmjrks of George Schilfer. National Community Televisian 
Ass'n): id. al 64-65 (remarks of Eugene N. Akinikoff, Nat'l Education Television and 
Radio Center). 

>'• Str H.R. 4347. «9th Cong.. 1st Scss. % 109 (1965). 
'M Compart H R. 4347. 89|h Cong.. Isl Scss. { 109 (1965) with S. 22. 94lh Cong., 2d 

Sess {} no. III. 116. 118(1976). 
'''Srr. e.g.. CLR PART 5. supra no«e 205, al 58-59 (remarks of Edward Sargoy, 

ABA): id. at 78-80 (colloquy); id. at 233 (written remarks of American Testbook Pub- 
lishen' Institute); CLR PART 4, supra note 238, at 316 (written comments of Authors' 
League of America): id. at 323 (written comments of Joshua Binion Cahn); CLR PAR r 
3, supra note 203. al 112 (remarks of Herman Finklalein, ASCAPh id. al 112-14 (re- 

66-^69 - 93 - 11 
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copyrighted works were agreeable to such a strategy on the condi- 
tion that such exceptions explicitly cover their activities.'^ In addi- 
tion, some insisted that the product of their use of pre-existing 
copyrighted works itself be copyrightable and entitled to the expan- 
sive rights.''' Thus, the field of copyrightable subject matter grew 
progressively more inclusive.''* The Copyright Office had commit- 
ted itself to seeking a consensus solution, and consensus jelled 
around a strategy of granting broad rights in an expansive field of 
copyrightable works and subjecting the rights to specific, narrowly 
tailored exceptions.'" 

marks of Edward A. Sargoy, ABA): id. at 130-31 (remarks of Irwin Karp. Authors' 
League of America). 

^**Set. t.g.. CLR PAKT S. tupn note 20S, at 60 (remarks of George Schifler. Nat'I 
Community Television Ass'n); id. at 77 (remarks of Douglas A. Anella Nat'l Ass'n of 
Broadcasters); CLR PART 4, tupn note 238. at M (remarks of Raymond G. Larocca. 
Midwest Program on Airtmme Television): CLR PART 3, tupn nott 203. al 127, 145 
(remarks of Eugene N. Aleinikoir, Nat'l Television Educ. and Radio Ccnicr); nl at ISt 
(remarks of Barbara Ringer, Assistant Register for Examining); id. at I9S-99 (remarks 
of l)nu|ila» Ancllo, Nat'l Ass'n of Droadcaslers). 

'*'5<v. t.n. CLR PAMr 5, tupra note 20), al 7S-tO (colloquy); CLR PAST y. supra 
note 203, al 322-23 (remarks of Eugene N. AleinikolT, Nat'l Educ. Tdevisioa and KaJM> 
Center): CLR PART 2. supra note 6. at 13 (remarks of Thomas J. Robinson, MOIHNI 
Picture Ass'n of America). 

"*The Register's 1961 Report recommended retaining the 1909 Act's approach to 
copyrightable subject mailer by specifying classes of copyrightable works. The Register 
suggested specifying all classes mentioned in the 1909 Act, plus any othcn Congress 
chose lo add. but describing ihcm in somewhat broader language to permit the develop- 
ment of new forms of traditionally copyrightable works. Stt CLR PART I, tupra note 
196, at 11. Conference participants preferred a more general approach. Stt. t.g.. CLR 
PART 3, supra note 203, at 46-59 (colloquy). The 1963 revision bill deSncd copyright- 
sMe subject mailer broadly, declaring ihal copyright subaisled "in original works of 
authorship fixed in any tangible means of expression, now known or later developed, 
from whKh Ihey can be perceived, reproduced, or otherwise communicated, either di- 
rectly or with the aid of a machine or device." H.R. 4347, 19th Cong., 1st Scss. i 102 
(1965). Accompanying ihe declaration was a nonexclusive list of categories of works of 
authorship. The law enacted in 1976 retained the quoted language with a slightly aug- 
mented list of categories. 5irr 17 U.S.C. § 102(a). The scope of copyrightable subject 
mailer extends copyrighl protection to most creations fixed in tangible form, inclutlmg 
television and radio programs, toys, sound recordings, computer software and video 
games The Register of Copyrights anticipated thai enactment of Ihe new statute would 
increase copyrighl regislralions significantly. See LIBRARY OF COMCRCSS. RerORT <M- 
THE LIBRARIAN OF CoNriRr.s FOR THE FISCAL YEAR ENDING JUNE 30. 1976. re- 
printed in 3 N. HENRV, COrVRItiHT. CONGRESS AND TECHNOLOGY; THE PUBLIC 
RKCORI) 316-17(1978). 

'^''See. e.g.. 1965 House Hearings, supra xtaie Hi, n 1858-59 (testimony of Abraham 
Kaminslein, Register of Copyrights); CLR PART i, supra note 205, at 56-58 (remarks of 
Abe Goldman. Copyright Office General Counsel). Some of my colleagues would quar- 
rel with my charactenzalion of broad rights subject lo narrow exceptions. Professor 
Jane Ginsburg. for example, argues that the fact that Ihe performance and display nghls 
granted by Ihe statute are limited iopublic performsnoe and display makes those rights 



319 

322 OREGON LAW REVIEW |Vol. M. I9«9| 

The bill introduced in Congress in 1969 Tollowed this scheme. In 
the first of a long series of congressional hearings on copyright revi- 
sion. Deputy Register George Cary explained the bill's approach: 

The problem of iMlancing existing interests is delicate enough, 
but the bill must do something even more difTicull. It must try 
and Toresee and lake account of changes in the Torms of use and 
the relative importance of the competing interests in the years to 
come, and it must attempt to balance them Tairly in a way that 
carries out the basic constitutional purpose of the copyright law. 

Obviously, no one can forcMe accurately and in detail the 
evolving patterns in the ways authors' work will reach Ihe public 
to. 20, or 30 years from now. Lacking that kind of foresight, the 
bill adopts a general approach of providing compensation to the 
author for future as well as present uses of his work that materi- 
ally alTect Ihe value of his copyright. As shown by the jukebox 
exemption in the present law, a particular use which may seem to 
have little or no economic impact on the author's rights today 
can a.<»ume tremendous importance in times to come. A real 
danger to be guarded against is that of confining the scope of hn 
author's rights on the basis of the present technology, so that as 
the years go by his copyright loses much of its value because of 
unforeseen technical advances. 

For these reasons the bill reflects our belief that authors' rights 
should be stated in ihe statute in broad tetms and thai Ihe spe- 
cific limitations on them should not go any further than is shown 
to be necessary in the public interest.'" 

Thus, a strategy bom by accident of accretion had acquired its ra- 
tionale. The revision bill spelled out five expansively defined exclu- 
sive rights: the right to reproduce or copy the work, the right to 
make derivative works or adapt the work, the right to distribute the 
work, the right to perform the work publicly, and the right to dis- 
play the work publicly.''* It then subjected the exclusive rights to a 

narrow indeed in an era of widespread private tite. Oinsburg aho tufiesis thai llie 
slalute's incorporation of ihc Ural sale and fair me doctrines, str infra notes 3)8-70 and 
accompanying text, represents very broad limitation of Ihe copyright owner's bundle iif 
rights. 5rr also Brown. Ehgibilily for Copjmghl Prottcikm: A Starch for Principled 
Standards. 70 MiNN. L REV. 579, 393-94 (I9SS) (describing exemptions from perform- 
ance and display rights set forth in 17 U.S.C. t HO as "Ihe pork-barrel exemptions"). 
Professors Ginsburg and Brown wouM, t bdieve, noacthdeis agree that Ihe grani iif 
rights in Ihe 1976 Act is far broader, and that the statutory exceptions are more nar- 
rowly worded, than their counterparts in Ihc 1909 Act and the early drafts of a revision 
bill. 

"* I96i Hoys* Utarints. supra note 233, al 32-33 (prepared testimony of George 
Cary, Oepuiy Register of Copyrights). 

»*Srr H.R. 4)47, 89lh Cong.. Isl Sew. | 106 (I96S). 
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variety of narrowly drawn exceptions.'*" 

D.    Ongoing Negotiations and Narrower Solutions 

Not all of the disputes were resolved through the prclegisbtive 
process. When Congress held its first hearings on the revision bill in 
the tenth year of the revision program, several controversies re- 
mained,'" and more disputes arose as the rapid pace of technologi- 
cal change created new players and new problems.'*' Significantly, 
however, none of the unresolved controversies concerned the over- 
all structure and approach of the bill.'*^ Almost all of the disputes 
involved specific details of particular privileges and exemptions.'** 
Members of Congress declined, for the most part, to respond to the 
controversies by attempting to arrive at policy solutions of their 
own devising. Instead, Congress involved itself in the mediation 
proces.5, urging opposing interests to meet, cajoling them to reach 
agreement, and sometimes sitting down with them and demanding 
that they compromise.'*' During the eleven additional years that it 

'"'See id. §) 107-114. CbmpiFc Ihc grcaler variety of even more narrowly drawn 
excepiKMM in 17 U.S.C. {{ 107-118. 

'*' See 196} Senate Hearings, supra no<e 234, at 6(-72 (testimony of Abraham Ka- 
minMein, Register of Copyrights). 

'*' The entry of computer programs and computer databases into the arena, for ex- 
ample, signiRcantly complicated already difficult disputes. See, e.g. ,1967 Senate Hear 
ings, supra note 210. at 192-201 (testimony of Arthur Miller. Ad Hoc Commiiice iif 
Educ. Insis and Urgs. on Copyright Law Revision)-, I96S House Hearings, supra IUMC 
23.1, al 74-79 (leslimony i>f Len Dcighlon. American Texibuuk Publishers Insi ) 

>*> See 196} House Hearings, supra note 233, at 1857-73 (testimony of Abraham K»- 
minstein. Register of Copyrights). 

'^ According to Register Kaminslein, the controversies that remained unresolved as 
of the 1963 Hearings were ihc fate of the jukebox exemption, the scope of privileges or 
exemptions In be provided for education and educational broadcasting, the scope i>f 
privileges or exemptions for cable television, the statutory rate for the compulsory li- 
cense for mechanical reproductions of music, and the retention of the manufacturing 
clau.se, which required some books to be printed from type set within the United Stales. 
See 1965 Senate Hearings, supra note 234, al 68-72. All but the last of these disputes 
involved the conditions under which uses of copyrighted material would be privileged 
or exempt. The parties ultimately settled the jukebox, public television, and cable tele- 
vision disputes by agreeing to establish new compulsory licenses. The rale dispute for 
the mechanical compulsory license settled when the parties agreed to let it be decided by 
the Copyright Royalty Tribunal, an agency invented In administer the three new com- 
pulsory licenses. Interested parties resolved the manufacturing clause dispute with a 
complicated agreement to limit the scope and duration of the'domestic typesetting re- 
quirement and reduce the penalties for noncompliance. The Register of Copyrights 
dnappmved of the substance of all of these agreements, but nonetheless recommended 
that Congress enact them. See Litman, supra note IS, at 869-78 and sources cited 
therein. 

'*' Lilinan. \upra mMe 13, at 871-79; see alto 197} House Hearings, supra mHe ^M. at 
237-38 (testHnuny of Townsend Hoopcs, Aas'n of American Publishers); id. at 363 (re- 
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took to produce a bill that every industry representative would be 
witling to support, the solutions to inter-industry disputes became 
progressively more complicated and detailed. 

/.    Reproduction by Broadcasters and Libraries 

For example, the 1963 bill included a provision permitting broad- 
casters licensed to perform a work to make a single ephemeral re- 
cording of the work.'** The privilege, included at broadcasters' 
insistence as a condition for supporting the expanded performance 
right,'*^ to which it had no direct relation, would have allowed a 
broadcaster to make a temporary tape of a copyrighted work for 
convenience in broadcasting the work. Thus, a radio station could 
have taped a program of copyrighted songs, broadcast the songs, 
and then destroyed the tape or retained it solely for archival pur- 
poses.'** After testimony revealing that the privilege was contro- 
versial, the House Judiciary Committee reported out a version of 
the privilege that excluded motion pictures, imposed further limita- 
tions and conditions on the use of the recording, and prohibited the 
copyrighting of the recording without the consent of the owner of 
the copyright in the underlying work.'** In 1969, the Senate ex- 
panded the privilege for educational broadcasters, but not other 
broadcasters, in order to permit up to twelve ephemeral recordings 
and delay their destruction for up to five years.'^ Later, Congress 
expanded the twelve recordings to thirty, lengthened the five years 

mvki of Rep. Drinaa): id. al 890-91 (teslimonjr of Eric Smith, Public Broadcasiing 
Sys.)-, id. 11 971 (icslitnony of Edward Cramer, BMI): id al 1840. 1847 (icslimony of 
Barbara Ringer. Register of Copyrights); I96i House Hearings, sypra note 23). at 391 
(remarks oT Rep. PoflV, LIBRARY OF CONGRESS, RCFORT OF THE LIMIARIAN OF CON- 
GRESS FOR THE FISCAL YEAR ENDING JUNE 30, 1969, rtprinitdim 1 N. HENRV, supra 
note 2S6, at 134; LIRRARV OF CONGRESS. REPORT OF THE LIBRARIAN OF CONGRESS 
FOR THE FISCAL YEAR ENDING JUNE 30, I9M, rtprinud in 2 N. HENRV, supra note 
2)6, at 3-4; 122 CONO. REC. 3824 (1976) (remarks of Sen. HolUngs): id at 31.980-81 
(remarks of Rep. Kastenmeier): id. al 31,98} (remarks of Rep. Drinan); 113 CONO. 
REC. 838}, 8392 (l%7) (remarks of Rep. Ceiler). 

IMSM H.R. 4347, 89th Cong.. Isi Sett. { 110(1963). 
^'^ See. e.g., CLR PART 3. supra note 203. al 127 (rcmarkt of Eogcne N. Aleinikoff. 

Nal1 Educ. Telcvition and Radio Ccnlcr); id al 198-99 (rcmarkt of Douglas Ancllo, 
Nat'l Ait'n of Broadcatlcrt). 

'**See HOUSE COMM. ON THE JUI>ICIARV, 89rH CONG., 1ST SESS., COPYRIGHT 
LAW REVISION PART 6; SUPPLEMENTARY REPORT OF THE REGISTER OF COPY- 
RIGHTS ON THE OENERAL REVISION OF THE U.S. COPYRIGHT LAW: 1963 REVISION 
BILL 44-47 (Comm. Print 1963) (hcreinaner CLR PART 6|. 

^See H.R. 4347, 89lh COng., 2d Seas. { 112 (1966); H.R. Rep. Ho. 2237, 89lh 
Omg., 2d Scat. 36(1966). 

*^Stt S. 343. 9lil Cent.. IM Sett. (1969). 
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to seven years, added a separate privilege with its own conditions 
for distribution o{ an ephemeral recording of religious music, and 
finally, incorporated a distinct ephemeral recording privilege (lim- 
ited to ten copies with no firm destruction date) for nonprofit educa- 
tional broadcasts of nondramatic literary works to blind or deaf 
audiences.'^' 

Also unsettled at the time of the initial congressional hearings 
was the issue of library photocopying. The 1961 Register's Report 
proposed that the statute permit nonprofit libraries to supply their 
patrons with single photocopies of articles or out-of-print books.'^' 
It proved impossible to reconcile the positions of authors, publish- 
ers, and librarians during the conferences. The Copyright Office 
drafted an elaborate provision setting forth the conditions under 
which libraries could make photocopies; authors, publishers, and 
library groups demanded its deletion.'^^ Thus, the bill introduced 
in Congress contained no provision addressing library copying. At 
the request of historians and archivists, the House subcommittee 
added a provision in 1967 permitting nonprofit institutions to make 
archival copies of unpublished works. During the next round of 
hearings, library associations pressed for their own express exemp- 
tion.'^* The Senate subcommittee expanded the archival privilege 
into a complicated provision permitting libraries to reproduce 
works or portions of works under specific conditions and restric- 
tions.'^' In 1974, the Senate added additional conditions and re- 
strictions. The 1974 provision specified the kinds of libraries 
entitled to the privilege, the nature of the works that could be repro- 
duced, the amount of the works that could be copied, the number of 
copies that could be made, and the extent of the investigation the 
library must undertake before making any reproductions in an as- 

"• See H.R. REP. NO 1476. 94lh Cong., 2d Sot. lOI^OS, npruiled in 1976 U.S. 
CouE CONG, ANO ADMIN. NEWS 56S9, 5715-20. 

i^'Sw CLR PART I. supra note 196. at 25-26. 
"'See CLR PART 6, tupra note 26S, al 26. Aulhon ind publishers argued Ihal (he 

provision would legalize copying prohibiled under curreni law and. thus, open the door 
lo wholesale abuse. Librarians argued thai the provision would prohibit copying legal 
under curreni law and, thus, curtail established services and impede legitimate scholar- 
ship. See id. 

"* See U.S. CorvRioMT OFFICE, (DIIAPT) SECOND SUPPLEMENTAIIV REroRT OF 

THE RECMTRR OF COPYRIGHTS ON THE GENERAL REVISION OF THE U.S. COrVRIGHT 
t^w:  1975 REVISION BILL 57-IOJ (1975) (hereinafter REGISTER'S SECOND SUPPI.B- 

MENTARv REPORT). 

*^*S*eS. 543. 9lal Coag.. IM Sen. { 101 (1969). 
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sortment of situalions.'^ 
White authors, publishers, and libraries sought to reach an agree- 

ment,'^^ the House added some refinements of its own, including 
provisions to treat interlibrary loans more explicitly and to require 
the Register of Copyrights to prepare periodic reports to Congress 
on the section's practical success.'^* Efforts to mediate the continu- 
ing dispute finally bore Truit on the day the House passed the 1976 
bill and referred it to the conference committee. Organizations rep- 
resenting authors, publishers, and libraries agreed to accept the pro- 
vbion passed by the House, as interpreted by a series of complicated 
guidelines on which they had concurred. The guidelines specified 
further conditions and reslrictions, adopted definitions of disputed 
statutory language, and imposed record keeping requirements. The 
conference committee approvingly incorporated the guidelines in 
the Conference Report.*^ 

Z    Cable Television 

Another, even more complex example is the way the bill accom- 
modated cable television. When the cable television issue first sur- 
faced in the conferences,'*" the cable television industry had just 
begun commercial development. In the 1950s and early 1960s, 
cable operators erected community antenna systems that amplified 
and transmitted broadcast signals to private homes in communities 
unable to receive satisfactory television signals by conventional 

'^Srt S. IMI. 93d Cong.. 2d Sen. ( IDS (1974).  RcgiMCf Rin|rr'i report to liw 
House subcommittee in 197} described the smcndcd Senate provision this way: 

Note that the conditions set out in subsection (a) arc only a general starting 
point. For a library activity to be exempt, it must also qualify under one of the 
conditions laid out in subsections (b) through (f) and must not run afoul of 
subsection (g) and must involve copying of a work that i* not mentioned in 
sulMeclion (h). 

REOISTF.R'S SECOND Surrt.F.MENTARV REPORT, tupra note 274, at 74. 
'^ Stt 1975 House Hnrings. supm note 204, at 193 (testimony of Edmon Low, Rep- 

resemalive of sis Library Associations): id. ai 219 (testimony of Irwin Karp, Authors' 
League of America); id. at 22S (testimony of Chariei Lieb, Ast'n of American PuMish- 
tny, Copfrighl Law Rniikm: Htarinft on £ IS6I Btfort iht Sybcomm. on PaitHtt, 
Trademcrks and Copjnigliis of the Sttuu* Comm. on iht Jtidieiary. 93d Cong., Isl Scsa. 
103 (1973) (hereinalter 1973 Stitau Htarittgt] (leMimony of Edmon l.ow, American 
Library Aaa'n). 

I'l Stt H.R. REP. NO. 1476. supra note 271, ai 74-79, nprimud m 197* U.S. Cooe 
CONO. * AIM4IN. NEWS at S6U-92. 

I'* H R. CONi. REP NO. 1733. 94ih Cong., 2d Sea. 70-74 (1976), npmutd in 1976 
US. CODE CONO. * AiMtN NEWS )SI0, 5III-IS. 

^'"Stt CLR PART 3, supn nou 203, at 23t-4l (remarks of Barbara Ringer. Aisia- 
lanl Register for Eaamining). 
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means. Under the 1909 Act, whether cable retransmissions trig- 
gered copyright hability depended upon whether the retransmis- 
sions would be deemed a "public perfomumce," at that juncture an 
unsettled question.'*' As the conrerenccs struggled to redefine the 
exclusive performance right, panelists had to confront the issue of 
cable television's liability. Cable television companies argued that 
the copyright law should exempt their community antenna systems 
from its coverage. Broadcasters and copyright owners'" insisted 
that community antenna operators were collecting fees for cable 
service, and should not be able to use copyrighted material free of 
charge. In addition, they argued, the proliferation of community 
antenna systems discouraged the development of UHF sutions 
within the community antenna systems' service areas. The Copy- 
right Office devoted much energy to trying to promote agree- 
ment.'*' Compromise proved elusive, however, because the ground 
kept shining in response to technological and regulatory develop- 
ments and judicial decisions. 

In (he I96S bill, the Copyright Office included a provision that 
exempted cable retransmissions if made without charge and without 
any alteration of the broadcast signal content or transmission of 
original programming.'** Any other retransmission exposed the 
cable operator to copyright liability. Meanwhile, however, micro- 
wave transmission technology had developed, enabling cable sys- 
tems to import television signals from distant cities to augment 
available programming.  Broadcasters began to perceive cable as a 

'" The Supreme Court ullinulely delermined thai cable retnntmitsion was public, 
bul was not a performance. Ser Teleprompler Corp. v Columbia Broadcasting Sys.. 
413 U.S. 394 (1974); Fortnightly Corp. v. United Artitu Tdcvision. )92 U.S. 390 
(I9M) 

'" Broadcasters did not then and do not now. as a rule, own (he copyright in the 
pmgrami that they broadcast. Independent producers create the programs and secure 
licenses from underlying copyright owners. The producers then lease the programs tu 
network or non-network broadcasting companies for a fee that, typically, does not cover 
the espemcs of producing Ihe program. After broadcasimg the programs under the 
terms of ihc lease, the network has no further rights m ihe programs, aitd Ihe producers 
can (hen try to make up (he rest of their costs and perhaps make a profit by roclling (he 
programs to others In addition lo Ihc fee paid to Ihe program's producers, broadcast- 
ers pay a separate royalty entiding them (o perform any copyngh(ed music incorpo- 
ra(ed in (he program. Thus, (he mosi significant copyright owners in television 
programs are Ihe producers of Ihe programs and Ihe composers of (he music in (he 
programs. However, broadcasters do own the copyright in proframs. such as news pro- 
grams, thai they produce in-housc. 

"* Ser CLR PAR I 6. supra note 261, at 40-43. 
'*« M.R. 4347, (9lh Cong., IstSess.} 109(5) (l9«6):swCtR PART «.m^ni note 26B. 

at 40-43. 
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serious threat. Also, during this time, a motion picture studio 
brought the first copyright infringemeni suit against a cable televi- 
sion system for unauthorized retransmissions of the studio's movies. 
On both sides of the controversy, parties' positions hardened. In 
the House and Senate hearings, broadcasters and copyright owners 
argued that all cable television was copyright inrringement; cable 
companies insisted that they were entitled to a complete exemption 
from copyright liability for retransmissions.'*' 

While the congressional committees struggled with the problem, 
the Federal Communications Commission (FCQ had already en- 
tered the dispute in order to protect broadcasters from the competi- 
tion it perceived that cable television threatened. The FCC 
promulgated regulations requiring cable systems to carry signals of 
all local television stations and greatly restricting the importation of 
distant signals.'** Two months later, a district court in the South- 
em District of New York held a cable system liable for copyright 
infringement on the ground that its retransmission of local televi- 
sion signals was a public perfom^ance for profit.'*' The Copyright 
Office continued to urge the parties to negotiate an agreement, and 
the FCC added its voice of encouragement. Representative Kas- 
tenmder, chairman of the House subcommittee, proposed a com- 
promise provision, while the Senate subcommittee scheduled special 
hearings to consider the cable television issue. Under the Kas- 
tenmeier provision, transmis.Mon of local signals with no alteration 
would be exempt from copyright liability.'** Transmission of im- 
ported distant signals would expose the cable operator either to full 
liability or to limited liability, depending on variables such as the 
reception of broadcast signals in the community and the presence 
within the local service area of a broadcast station licensed to carry 
the programs in the imported signal.'** 

The Kastenmeier proposal received more opposition than sup- 
port.'*"  Representatives of cable television companies presented 

)*> 5^. ef.. I96S Houtt Hearings, supra note 2)3, M l24)-}3 (tcMimony of Frederick 
Ford, NM'I Communily Televnion Au'n); id. ai 1218-90 (Icslimony of Thomas J. 
Witytc, Wcsi Virfinta and Middle Ailanlk Cbnununity Tekvistoa Aas'n); id. al 1332- 
53 (Iniimony of Arthur Krim, United Arliali Corp.); id. al 1722-24 (leMimony of 
Douglas Ancllo. Nal'l Ass'n of Broadcaslen). 

***5tt United Stales v. Southwestern Cable, 392 U.S. 137, l6S-«7 (I9M). 
»^ Untied Artists Television v. Fortnightly Corp.. 233 F. Supp. 177 (is.D.N.Y. 1966). 

QjTd, 377 F.2d 872 (2d Cir. 1967). md. 392 U.S. 390 (1968). 
>**5«« H.R. Rep. No. 2237. 89th Cong.. 2d Sea. n-88 (1966). 
i**Sttid. al 85-87. 
'^Si* ReoRrren't SECOND SUPPLEMENTAHV REKMT. la^nf note 274. ai 121-22; 
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their own compromise proposals, which exempted local signals, 
provided a compulsory license entitling cable operators to import 
any distant signal for a statutory fee, and released cable operators 
from the obligation to pay any royalties for the performance of 
copyrighted music."' The House Judiciary Committee adopted the 
Kastenmeier proposal rather than the cable industry's request fur a 
compulsory license and reported the copyright revision bill incorpo- 
rating the provision to the full House."' Acrimonious debate en- 
sued over the cable provision. After intense, last minute 
negotiation, the House adopted an amendment deleting the cable 
provision entirely before passing the bill and referring it to the Sen- 
ate. ^^' Parties resumed their negotiations, but the ground soon 
shifted again. 

In 1967, the Supreme Court agreed to review lower court deci- 
sions subjecting cable television operators to copyright liability, and 
efforts to reach agreement stalled in the expectation of judicial reso- 
lution. The following year, the Court issued a decision reversing 
the lower courts' determination that cable retransmissions of local 
signals was copyright infringement; the Court held that cable re- 
transmissions did not "perform" the copyrighted work within the 
meaning of the 1909 copyright statute."* In another decision, the 
Court upheld the FCC's jurisdiction to regulate cable television;"' 
the FCC responded by imposing more stringent regulations prohib- 
iting the importation of distant signals into major television markets 
without prior permis.siun from the originating stations.'** Under 
these conditions, representatives of broadcasters and cable televi- 
sion companies finally negotiated an agreement in 1969,'*' but the 
National Association of Broadcasters proved unable to persuade its 
membership to ratify it."* The Senate, nonetheless, used some of 

LmilAltV OF CoNOKIiSS, Rp.rOIIT OF TIIE LiaHAIIIAN OF CONURESS FOR THE FlSCAl 
YEAR ENUINO JUNE 30, 1967, repnnied in 2 N. HENRY, supra note 2}6, •( 1-2. 

'" See Copyright Law Rension—CATV: Hearings on 5. 1006 Be/ore the Subcomm. 
on Patents. Trademarks and Copyrights a/the Sen. Comm. on the Judiciary, t9lh Cong , 
2d Sets. 86-89 (1966) (hereinarier 1966 Senate Hearings] (leslimony of Frederick Ford. 
Nai'l Cable Television Au'n); id. u 248-32 (written comments of Weslmghouse Broad- 
casting Co.) 

"'See MR   Rf.r No 8J. Wth Cong, Isl Sess. (1967). 
'*'5«e 113 CoNu. RFC. 8990-9022 (1967); REGISTER'S SECOND SUPFLEMENTARV 

REPORT, supra note 274, at 122. 
>** Fortnightly Corp. v  United ArtisU Television, 392 U.S. 390 (I96<). 
>*' United Slates v Southwestern Cable, 392 U.S. 157 (1968). 
'^See REGISTER'S SECOND SUPPLEMENTARY REPORT, supra note 274, al 124-26. 
»"S«»rf. at 127. 
"*Seeid.n 128. 
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the provisions in the aborted 1969 agreement as the basis for its own 
compromise provision, establishing a compulsory license for cable 
retransmissions of local and distant signab under conditions estab- 
lished in the private agreement.'** 

The FCC, however, had in the interim been formulating its own 
new approach.*"" The FCC announced a plan of its own, which 
interested parties found completely unacceptable.^' At this point, 
the FCC and the Senate Committee invited Clay Whitehead. direc- 
tor of the White House Office of Telecommunications Policy, to be- 
come involved in the effort to move private negotiations forward."" 
Whitehead's initial efforts at mediation were unsuccessful. Eventu- 
ally, however, he came up with a proposal and presented it to the 
interested parties on a take-it-or-leave-it basis. Whitehead's plan 
contemplated a compulsory license for such cable television retrans- 
missions as the FCC's regulations permitted, but envisioned the 
FCCs using the regulations to protect programmers' exclusivity 
from competition by imported signals. In essence, the copyright 
owners would agree to cede control of their programs' retransmis- 
sions in return for a statutory compensation for cable use and on the 
condition that the FCCs regulations protect copyright owners and 
broadcasters from cable importation of signab that duplicated their 
programs. The parties grudgingly accepted the "consensus agree- 
ment," as it came to be called, and the FCC then promulgated regu- 
lations permitting cable systems to import distant signals under the 
agreement's terms.*" 

Before the Senate could act on the consensus agreement, how- 
ever, the Supreme Court issued its decnion in Teleprompter Corp. v. 

^Stt S. 343. 9lsl Cong.. Isl Sen. { III (1969). 
""Stt LiMADv OF CONGRESS, RKronT OF THP. LISRAIIIAN OF CONURFJS K>« THE 

FISCAL YEAR ENIMNO JUNF. 30, 1970. nprimtd in It*. HENRY, tupn noie 236, •• 136- 
37. 

'Oi The FCC propoacd a plan permitling imponRlion of • limilcd number of in- 
dependenl (non-nelwork-allilialcd) commercial lignals, and an unlimilcd number of 
Public Broadcasting System signals, in return for a hcalthjr fee lo be used as a subtiidy 
for PBS. Cable operators located in areas that did not receive all three network signals 
would also have been permitted lo import a distant signal affiliated with the absent 
network. A particularly btzzare feature of the proposal required cable systems lo delete 
advertisements from commercial distant signab and subslilule advertisements provided 
by local broadcast stations. Nobody liked this proposal esccpl Ihe Public Broadcasting 
Corporation, and the FCC never implemented it. 

10' Stt REGISTER'S SECOND SUPFLEMENTARV REFORT. tupn note 274. at 134; 197) 
Senate Hearings, supra note 277, at 278-SO (prepared sutement of Jack Valenti. Motion 
Picture Ass'n of America). 

"^See REGISTER'S SECOND SUFFLEMENTARV REFORT, supra note 274, at 131-40. 
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Columbia Broadcasting System,'^ holding the importation of dis- 
tant signals to be completely exempt from copyright liability under 
the 1909 Act. Cable operators began to disavow the portion of the 
consensus agreement that outlined mutually agreeable principles of 
copyright revision.*"' The Senate Committee nonetheless modified 
its copyright bill to incorporate many of the copyright principles 
contained in the consensus agreement.^"^ The new provision estab- 
lished a compulsory license for retransmission of local signals and 
of distant signals that the FCC's regulations permitted cable sys- 
tems to import, set statutory fees on the basis of cable systems' gross 
receipts, and provided for a Copyright Royalty Tribunal to resolve 
controversies among claimants to the royalty payments and to re- 
vise the statutory royalty rates in response to changes in conditions 
or in applicable FCC regulations. Broadcasters, copyright owners, 
and cable operators remained dissatisfied with the provision and 
continued their private negotiations. Ultimately, cable operators 
and copyright owners reached a different agreement, and the House 
incorporated that agreement into the copyright bill that Congress 
finally enacted in 1976.'"' 

Broadcasters were not party to the agreement reflected in the 
House bill.'*'* As might be expected, that agreement disadvantaged 
them in comparison with the provisions of the consensus agreement 
incorporated in the Senate bill. Where the Senate bill had estab- 
lished a compulsory license for the broadcast of local signals and 
distant network signals, the House bill provided a copyright exemp- 
tion for local and distant network signal retransmission and re- 
tained the compulsory license only for distant non-network signal 
retransmission.'^ Where the Senate bill presumptively entitled nei- 

""•IS us  .194(1974) 
'O' Set I97S Houte Hearings, supra note 204, al 415 (testimony of Ren Bradley. Nat'l 

Cable Televi«on); id. at 598-61J (testimony of David Wicks, Community Antenna Tele- 
vision Ais'n); id. at 6)6-M (testimony of George Barco. Pennsylvania Community An- 
tenna Ass'n): set also 197} Senate Hearings, supra note 277. at 397-411 (testimony at 
DavHl Foster, Nat'l Cable Television Ati'n); id. at 512-53 (testimony of Amos llostet- 
ler, Nat'l Television Ass'n). 

^&rS. 1361. 93d Cong, 2d Sen. { 111(1974). TIM consensus agreement began to 
break down almoM immediately, and witnesses before both subcommittees disputed 
whether the Senate provision accurately incorporated its key provisKMis. 

lO'Srr H R. REP 1476. supra note 271. at U-IOI. rtprinied in 1976 U.S. CoOfe 
CONO k. AOMIN. NEWS at 5702-16. 

"•See «/. at 90. 1976 U.S. Cooe CONC A AUMIN Nf WS at 5705; 122 CONG RF.C 
31.979 (1976) (remarks of Rep. Kastenmeier);«/. al 31,9«4(remarks of Rep. Railsback). 

'^Stt H.R. REP. 1476, supra note 271. al 90. 1976 U.S. CooE Confi. A ADMIN. 
NEWS M 5704. 
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work and local broadcasters to recover royalties from the compul- 
sory license royalty Aind, the House bill excluded them from the 
pool of royalty claimants.^'" Where the Senate bill calculated the 
statutory royalty as a percentage of gross receipts, the House bill 
calculated the royally on the basis of the number of distant signals 
imported by the cable system.*" 

It took eleven years and the combined efforts of the Copyright 
Office, the bar associations, the House and Senate Subcommittees, 
the FCC, and the White House Office of Telecommunications Pol- 
icy to force interested parties to reach an agreement on the revision 
bill's treatment of cable television. The ultimate provision enacted 
contained pieces of the Copyright Office's 196S revision bill, pieces 
of the unratified 1969 agreement between the National Association 
of Broadcasters and the National Cable Television Association, 
pieces of the 1971 consensus agreement, and pieces of the last min- 
ute accord between the National Cable Television Association and 
the Motion Picture Association of America. It is the copyright stat- 
ute's longest provuion, and its least comprehensible piece of prose. 
It became obsolete before its effective date.'" 

Negotiations over the rest of the bill's provisions reflect much the 
same story. From the inclusive group conferences, negotiations 
evolved into interlocking bilateral and trilateral deals. The deals 
themselves worked to the advantage of the interests party to them 
and to the comparative disadvantage of others. The longer the ne- 
gotiations on a particular dispute continued, the narrower and more 
specific was the resulting solution. 

£    Flexible Limitations 

In 1976 Congress finally enacted the modem copyright statute it 
had labored over so long, and the Senate optimistically dissolved its 
Subcommittee on Patents, Trademarks and Copyrights.*"   For 

i»>Stt tf. M 97. 1976 US. CODE CONO. ft AOMIN. Nrws ai 3712. 
)'• Compart S. REP. 473. 944h Cong.. Isl Sets. t042 (1973) MM H.R. REP. 1476. 

npn note 271. al 97-9I. 1976 U.S. CODE CONG. A AOMIN. NEWS at 3710-11. 
"'5<r infn nota 37].96 and accompanying mi; ttt alto Copfriglit Itsttn: Cabh 

rrlrmtoH aaJ Frrformance Kigtits: Hearingi btfort tht Sabromm. am Count. Chil Ub- 
mitt and iht AJmiiiitmtioa cf Juslkt of iht Hotitt Comm. on iMt Judiciary, 96lh 
Cong.. IM Sot. 2 (1910) |herdnaftcr 1979 Houtt Htariitfi] (fcmarfcs of Rep. Kai- 
Icnmcicr): id. ar 2-14 (lolimony of Henry Odler, U.S. [>cp'l of Commerce). 

)•) Stir Ortnlgkl cflht Cepyrighi Offiet and iht Copfrigkl Rofmltf Tribuital: Htarimg 
Btfort Iht Sabtomm. on Paitnu. Capyrighlt and Tradtmarks of Iht Stn. Comm. am iht 
Judiciary, 9Sth Cong.. IM So*. 1-2 (19(3) (heTcmaAcr /Mi StMlr Httrimp] (Malc- 
mcnt of Sen. Malhiat). 
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those Tamiliar with the struggles to apply the 1909 Act to develop- 
ing technology, however, the 1976 Act should have seemed 
designed to fail the future in predictable ways. Broadly phrased 
general provisions have inherent flexibility. Narrow, specific provi- 
sions do not. In order to answer the questions that the future will 
present, a statute needs flexible language embodying general 
principles. 

General, flexible statutory language need not confer uncabined 
discretion on the courts, nor consign affiected industries to case-by- 
case determinations of liability. Flexible provisions that invoke 
principles rather than fact-specific conditions will give courts and 
industry actors more guidance, rather than less, as to the statute's 
application to situations that arise after the law's enactment. In- 
deed, it is the language tailored to reflect specific factual conditions 
that gives the courts nothing to work with once the predicate facts 
have grown outdated."* 

New players that technological change will introduce into the 
game have a particularly compelling need for flexible statutory pro- 
visions. The representatives of yet-to-develop technology cannot be 
present in a bargaining room filled with current stakeholders. They 
must, therefore, rely on such general and flexible provisions as the 
statutory scheme includes. The narrower and more specific the 
prose is, the less likely it is that a statutory provision will be suffi- 
ciently flexible to be responsive to technological change, and the 
more quickly the provision will be outdated. 

A process that relies upon negotiated bargains among industry 
representatives, however, is ill-suited to arrive at general, flexible 
limitations. The dynamics of inter-industry negotiations tend to en- 
courage fact-specific solutions to inter-industry disputes.*" The 
participants' frustration with the rapid aging of narrowly defined 
rights has inspired them to collaborate in drafting rights more 
broadly. No comparable tendency has emerged to inject breadth or 
flexibility into the provisions limiting those rights. The only general 
limitations reflected in the current copyright statute were devised by 
courts in the nineteenth century, before Congress turned to^ revi- 
sion  strategy  resting  upon  meetings among affected  interesu. 

*^*Stt supra iMMei 152-39 and tccompanyinf lent (afiplicdion of 1909 Act lo moliaa 
ptclurei and radio broadcasli); infra notes 373-93 and accompanying lent (application 
of 1976 Act lo latellilc lechnulugy); accord Copyright and Technological Change, supra 
note 2. at 23-29 (testimony of Benjamin Compaign, Harvard Univmity). 

'"Srr supra notes l3l-)2 and accompanying teat. 
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Although these provisions have survived the press of technological 
change better than the narrow and specific limitations that pervade 
the 1976 Act. they have not been equal to the task of providing the 
flexibility necessary to respond to the developmenU that have ar- 
rived with the future. 

The courU developed several general limitations on the copyright 
owners' bundle of rights in interpreting the 1909 Act and the copy- 
right sutules that preceded it. Four of these court-crafted doctrines 
found their way into the revision bill, typically in response to partic- 
ular disputes."* It is these more general limiutions that have bora 
the brunt of supplying the flexibility that the statute requires to ad- 
just to technological change. The narrow dnputes that engendered 
these doctrines* inclusion in statutory text, however, have dbtorted 
their application and limited their usefulness. Before discussing the 
role of these limitations in adapting to the future, I would like to 
describe each doctrine briefly, and explain bow it came to be in- 
cluded in the 1976 Act. 

/.    Idea/Expression Distinction 

The most fundamental of these court-made limitations is the 
idea/expression distinction. The doctrine dates back at least to the 
1879 case oS Baker v. Seiden,'" in which the Supreme Court held 
that a copyright on a book describing a bookkeeping system con- 
ferred no exclusive rights in the system itself. Copyright protects 
only expression and not the ideas expressed.^'* Where idea and ex- 
pression are inseparable, copyright law permits othera to use as 
much of the expression as is necessary to convey the unprotected 
idea.'** Similarly, copyright does not protect facts, systems, or 
methods, but only the form in which they are described.'"* The 

"* Other limitaliofis wrvivcd became (he slalule failed to ovemilc Ihem exprenly. 
Srr. e.g.. Cohen, Masking Copfrighl Dtrisiommaliiitg: Tht MMminghttitm ofSabuan- 
liaf Stmilariijt, 20 U.C. DAVIS L. RF.V. 719 (I9S7>. Thai Ihe tialute't few gencfal Hmit- 
ing principlct derive from judge-made law is no aocidenl. The Icgistalivc process ihal I 
have detcribcd is an unlikely source of broad, general limitalioas. If these doctrines had 
been bom in the revision process ralber than in judicial deciiioin. Ihey tniuid DM have 
been general. 

»"IOI US. 99(1879). 
<•• £g.. Peter Pan Fabrics v. Manin Weiner Oirp.. 274 F.2d 4«7.4«9(2d Or. I960)-. 

Niebob v. Universal Pictures. 43 F.2d 119, 121 (2d Or. 1930), art rfmM. 212 U.S. 
902 (19)1); $te OTA REKNIT. lypra note 3, at 62-t3. 

)**£f.. Herbert Roaenthal Jewelry v. Kalpakiaii. 44« F.2d 731 (9lh Or. 1971); 
Conlinenlal Casualty v. Beardsley. 233 F.2d 702 (2ii Or.), cwt JtmM, 33« U.S. tl6 
(I9M). 

>»£«.. Rosemonl Enterprises, v. Random Hoaie. 3M F.2d 303. 309 (2d ar. 1966). 
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1961   Register's   Report   began   with   a   description   of   the 
idea/expression distinction: 

Copyright does not preclude others from using the ideas or 
information revealed by the author's work. It pertains to the lit- 
erary, musical, graphic or artistic form in which the author ex- 
presses intellectual concepts. It enables him to prevent others 
from reproducing his individual expression without his consent. 
But anyone is free to create his own expression of the same con- 
cepts, or to make practical use of them, as long as he doesn't 
copy the author's form of expression.-*" 

The revision bill that emerged from the conferences made no 
mention of the idea/expression distinction. In the 1967 Senate Sub- 
committee hearings, however, representatives of educational organi- 
zations voiced strong opposition to the broad language of the 
subject matter and exclusive rights provisions of the bill, on the 
ground that the language could be interpreted to extend protection 
to the functional processes embodied in computer software.''' Ed- 
ucational organizations proposed a broad restatement of the 
idea/expression distinction;^'' publishers and authors registered 
their opposition."* The Senate Subcommittee drafted a more nar- 
rowly worded provision and inserted it into the section on copy- 
rightable subject matter.'" The Subcommittee added language to 

trn. dtmed. }() U.S. 1009 (l%7). Stt Denicola, Copyright in Collections of Facts: A 
Throry for ilif Pmieriionof Nonficiion Literary f*'orks, 81 COLUM. L. Rev. }I6(I9RI). 
(iin^iirg. SahtitaginK and Heconslruclinx Hiuory: A Comment on the Scope of Ctipy~ 
right Pmleclion in U'urks of History After lloehling r Unirersol City Sludtus, 29 J. 
CorvRHiHT Soc'Y U.S.A. 647 (1982): Oorman. Fact or Fancyt The Implications far 
Copyright, 29 J CorvRloiir So<'v 560 (1982). 

"' CLR HAUT I. supra note 196. •( J. 
'>> See 1967Senate Hearings, supra nolc 210. it 196-200 (lesiimony of Arthur Miller, 

Ad Hoc Commillee of Educ. Insli. and Orgs. on Copyhghl Law Revision); id. al }S0 
(leslimiiny of Edhon Montgomery, Interuniversily Communicalions Council); id. al 
IO)8-S9 (tntimony of W   Drown Morton, Inlerunlvtreity Communications Council) 

^^^ See id. al I0}8 (lesiimony of W. Morton Brown, Inieniniveniily Communicatinns 
Council). Professors Anhur Miller and Benjamin Kaplan drafted a propincd amend- 
ment to section 106: 

Provided, haweyer. That nothing in this title shall be conslrtied to give the 
owner of copyright the exclusive right to any idea, proces.s. plan or scheme 
embodied or described in the copynghted work or the right to prevent the 
preparation of any copy or derivative work that is necessary lo the use of any 
idea, prnccits, plan, or scheme embodied or deacnbed in the copyrighted work 
as an incident of such use. 

Id. 
"* See id. at 1109 (written comments of American Book Pul>lishers' Council); id. al 

I IS$-S6 (written comments of Aulliors' League of AmerKa). 
")Srr S. 543, 9tst Cong , 1st Seas. $ 102(b) (1969): 

in no case docs copyright protection for an original work of authorship extend 

y 
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the Committee Report, explaining that the purpose of the subsec- 
tion was to clarify the debate over computer programs and "make 
clear that the expression adopted by the programmer is the copy- 
rightable element in a computer program, and that the actual 
processes or methods embodied in the program are not within the 
scope of the copyright law."'** 

2.    Useful Articles Doctrine 

A second longstanding doctrine, prohibiting copyright protection 
of utilitarian articles, also derives from Baker v. Selden."'' The 
Copyright Office refused to accept utilitarian articles for registra- 
tion, and courts upheld the determination that utilitarian articles 
were ineligible for protection.'''* In a I9S4 decision. Mazer r. 
Stein,^^ the Supreme Court took some of the teeth from the limita- 
tion by holding that an otherwise copyrightable work incorporated 
into a utilitarian design remained copyrightable."** As interpreted 
by the Copyright Office in succeeding years, the decision permitted 
the copyrighting of the nonutilltarian features of utilitarian arti- 
cles."' The Copyright Office was flooded with applications for re- 
gistration of objects of industrial design with ornamental features, 
such as jewelry, textiles, toys, and dinnerware.'" Meanwhile, the 
Register urged Congress to enact a bill giving industrial designs sui 
generis protection."' 

Extended discussions with industry representatives during the pe- 
riod preceding the copyright revision effort produced a compromise 
in 1957, which dictated the substance of both an ultimately unsuc- 

lo any idem, plan, procedure, process, syMem. method of operalion. concept, 
principle, or diicovery, regardless of the fonn in which it is dcKribed, es- 
pbined. Illustraled, or embodied in such work. 

The provision enacted by Congress omitted the word "plan." Stt 17 U.S.C. { 102(b). 
»*S. RFP. NO. 913. 9M Cong., 2d Sen. 107 (1974). Stt ReosTER's SECOND Sur- 

Pl FMF.NTARV RF.POKT, sypra note 274, at 10. 
'"Stt. t.g., Taylor Insimmenl v. Fawley-Broat Co.. 1)9 F.2d 98. lOOOl (7ih Cir. 

1943), ctn. dtmitd, 321 U.S. 7SS (1944); Amberg File * Indci v. Shea Smith A 0>.. «2 
F. 314. 3IS (7lh Cir. IS97). 

M*Sw. t.t..Ambtrt Filt d /arfu. S2 F. al 314; Kemp * BcMlcy. Inc. v. Hirach. 34 
F.2d 291 (E.D.N Y. 1929). 

W347U.S. 201 (1954). 
'»ld. al 214-13. Stt Denicola. tupn note 110. al 711-17. 
»• 5;rr CLR PART I. lupra note 196. at 12-16; Brown. Dtsigii Pmtciiom: An Chtr- 

ntw. 34 U.C.L.A. L. RF.V. 1341. I3S2S3 (1987): Samueiaon. Conlu Rtnsiit4: Tht Catt 
AgaiHtl Copyrithi Pmtttioiifor Compultr Pngrumt in Machint-Rtodabit Form, 1984 
IXJKE L.J. 663. 728-36. 

>M5<v CLR PART I, supra note 196, al 12. 
»)&•«£ at 13. 
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cessful sui generis design bill and the copyright revision bill's ap- 
proach to protection or industrial designs.'^ The compromise 
called for continuing the current level of industrial design protec- 
tion under the copyright law; the Register obligingly incorporated 
the substance of his extant regulations on utilitarian articles into the 
revision bill. When the conferences produced provisions greatly 
broadening the scope of copyrightable subject matter and expanding 
the extent of exclusive rights, the Register added a provision pur- 
porting to freeze current law relative to the protection of useful arti- 
cles.''' These provisions were placed in portions of the sutute 
applicable solely to copyright in pictorial, graphic, and sculptural 
works.'^ Although other limitations in the statute were drafted to 
have general application to particular exclusive rights rather than to 
particular clanes of works,^^^ the limitations on copyright in useful 
articles remained, by accident of placement, relevant only to picto- 
rial, graphic, and sculptural works.'^ 

Both the idea/expression distinction and the useful articles doc- 
trine are subject matter limitations on what aspects of a copyrighted 
work may be protected.''* By excluding ideas, facts, or utilitarian 
features from the realm of copyrightable subject matter, the statute 
puts them into the public domain, where they may be copied with 
impunity. The copyright in a work that is largely factual, for exam- 
ple, may be described as thinner than the copyright in a work (hat is 
entirely fictional. Similarly, the copyright in a functional work is 
thinner than the copyright in an entirely ornamental work.'*' Two 
additional general limiting principles made their way into the stat- 
ute. In contrast to the subject matter limitations, these principles 
restrict the extent of the copyright owner's rights rather than the 
scope of copyrightable subject matter. 

*^St* RECvrEK's SECOND SUPPI.EMENTAIIV REKMIT, impn noic 274, al 194-96. 
CLR PART 2. supn note 6, M 119-94 (various wilncaes). 

''*5rr CLR PART }. supra note 203, a( 67 (remarks of Abraham Kaminslcin, Kc(is- 
Icr of Copyrights). 

i^Set I7U.S.C M 101. 113. 
»' Srr. t.g., M. I 110. Byl ue id. i \ 14(b) (limiuiioiis on exclusive nghls in sound 

recordings). 
"*5H. e.g.. E.F. Johnson Co. v. Uniden Corp. of Am., 623 F. Supp. I4«S. I49t (D. 

Minn. I9SS) (**Thc Court cannot accept defendant's characterizatmn of pbiniiiTs pro. 
grams as 'a useful work.' Congress has clearly defined computer programs as 'literary 
works.'... Accordingly, the limitations placed on the oopyrightabiliiy of useful articles 
by scciioii 101 of the Act are simply not applicable here." (dlaliom omitted)). 

***5er Brown, npra note 237. al )8I. 
'">Stt. r.f., GoMslein. tH/ringtmeiilcfCopfrigkiim Compultr fregrmms, 47 U. PilT 

L. Rev. 1119. 1120-21 (I9<6). 
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3.   First Sale Doctrine 

The third doctrine developed by the courts is the first sale doc- 
trine.^' Under the first sale doctrine, the copyright owner's exclu- 
sive control over the public distribution of copies of a work is 
exhausted, as to a particular copy o{ a work, upon the first author- 
ized sale of that copy.^' It is the first sale doctrine that permits the 
operation of lending libraries and second hand book stores notwith- 
standing the copyright owner's exclusive right of distribution. 
Cases made clear that the first sale doctrine terminated the copy- 
right owner's distribution right with respect to a particular copy;'*' 
the 1909 Act incorporated that principle in terms.'^ It was less 
clear whether the first sale doctrine had any effect on the rest of the 
rights in the copyright bundle.'*' The majority view appeared to be 
that the copyright owner lost any right to display a particular copy 
in public along with the distribution right, but retained the rights of 
reproduction, adaptation, and public performance Tor profit.'** 

Two controversies led to the inclusion of a modified first sale doc- 
trine in the copyright revision bill. First, representatives of authors 
requested an explicit rental and lending right, which would in es- 
sence have repealed the first sale doctrine entirely.'*^ Second, when 
the Register responded to requests to redraA a proposal that em- 
bodied broader rights with specific exceptions,'** the Copyright Of- 
fice draft included an express right of public display for pictorial, 
graphic, and sculptural works only.  No display right appeared in 

*** See, e.g.. Samuelson, Modifying Copyhghted Safitmn: Adjuaimg Copyrighl Doc- 
trine 10 Arcommodale a Technology. 28 JumMF.TRlCS J. 179, 193-97 (1988). 

»iSee. e.g, Bodbs-Merrill Co. v. Sinu*. 210 U.S. 339 (1908): Harhion v. Maynard. 
Merrill * Co.. 61 F. 689. 690-91 (2d Cir. 1894); Fawcdl PuMkalioiu v. Elliot Publiah- 
mg. 46 F. Supp. 717 (S.D.N.Y. 1942). 

^*See. e.g., Fawceii PubliraiioHs. 46 F. Supp. al 717. 
>*• Set 1909 Act. typn note la { 27. 
***Set Samuebon. supra note 341, at 196-98 * n.84. 
*'*Ste. f.(., National Oeo(raphic Soc'y v. Clasiilled Geographic, 27 F. Supp. 6SS (D. 

Man. 1939). One factor complicaling Ihc inquiry was the fad that during the early 
part of the century. rnuMc publishers licenxd the right to perforai music as part and 
parcel of the sale of copies. The purchaser oT sheet music thus bought the right to 
perform the music puMicly for profit. See Arguments on H.R. II94S Before the Himse 
Comm. on Paienls. )9th Cong., Isl Seas. 11-16 (1906), reprinietl In 4 E.F. BKVLAWSKI 
AND A. OOLINMAN. suprtt note 6, at pt. F (colloquy). Another complication was the 
widely held, but never tested in the courts, view that fair use permitted the owner of a 
copy to reproduce it. See 1965 House Hearings, supra note 233, al I497-I3I0 (leMi- 
mony oT Ralph I>wan, Minnesota Mining and Mfg. Co.). 

)4^&r CLR PART 2, supra note 6, at 20-21 (colloquy); U. al 233-37 (written com- 
ments of Authors' League of America); >tf. at 313-14 (written comments of Irwin Karp). 

^** See mpra notes 236-48 and accompanying teal. 
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the 1909 Act. and the 1961 Register's report made no mentiofl of 
one.^' The Copyright Office's proposal called for a display right 
severely limited by the first sale doctrine: the right to display a 
copy, which included both display in a public place and television 
broadcast or motion picture exhibition, would terminate completely 
upon that copy's sale."" Artists' representatives responded with 
dismay."'  Book publishers echoed the objections.^'' 

The Copyright Office held meetings with artists' and publishers' 
representatives and interested ABA members and then drafted a 
broad display right subject to a more limited first sale doctrine.'*^ 
Under the new first sale provision, sale of a copy of a work entitled 
the purchaser to resell or lend it and to display it to people located 
in the same room. The copyright owner retained the right to televi- 
sion or other remote display.''^ Moreover, white the privilege codi- 
fied in the 1909 Act could be exercised by anyone in lawful 
possession of a copy,'" the revision bill's narrower first sale provi- 
sion applied only to owners of copies and persons acting with the 
owners' authority.'^* This mollified artists' and publishers' reprc- 
.sentatives. Authors' representatives initially continued to press for 
a public lending right'" but abandoned their request in view of 
other concessions. The display right and the first sale doctrine re- 
ceived some further tinkering in Congress. The display right was 
expanded to vest in literary, musical, dramatic, and choreographic 
works, pantomimes, and the individual images of motion pictures or 
other audio-visual works, as well as pictorial, graphic, and sculp- 

>**5«r CLR PART 3, supra note 203. a( l}7 (remarks of Bartwrm Ringer). 
*»S*t id. It 6. 
»• Set id. U IM.tS (remarks of Harriet Pilpel); CLR PAKT 4. supra note 238. at 323 

(wnllen comments of Joshua Binion Cahn) ("If the proposed provision with respect to 
the right lo exhJNt means what I (hink it does. I And it repugnant and shocking"). 

M'Srr CLR PAKT 3. supra note 203. at 183-87 (colloquy). 
))) Stt CLR PART 3. supra note 203, at 36-39, 66 (remarks of Abe Goldman and 

Barbara Ringer, Copyright Office). 
^^ Stt td. »\fA (remarks of Barbara Ringer. Copyright Office). 
M'JM 1909 Act. supra note 10, { 27 ("(N)olhing in (his title shall be deemed lo 

forbid, prevent, or restrict the transfer of any copy of the copyrighted work the posses- 
sion of which has been lawfully obtained . . . ."). 

'-^ The 1964 draft of the revision bill restricted the privileges of transfer and display 
under the first sale doctrine to owners of lawfully made copies, expressly excluding 
renters and borrowers. Stt CLR PART 3. supra note 203, at 3. The Copyright Office's 
draft of the 1963 Revision bill extended the privileges to persons authorized by the 
purchaser of the copy. Stt H.R. 4347. 89lh Cong.. Isl Scsa. { 108 (1963). 

"^ Stt CLR PART 3. supra note 203, at 61 (remarks of Irwin Karp. Authoci' Uague 
of America). 
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tural works."* Congress revised the first sale doctrine to limit the 
display privilege to displays involving the actual copy or the projec- 
tion of no more than one image at a time."* 

4.    Fair Use 

The fourth general limitation was the controversial doctrine of 
fair use. Fair use originated as a judicially created, implied limita- 
tion on copyright owners' rights. One of its earliest American ex- 
pressions came in the 1841 case of Folsom v. Manh.^^ Fair use 
evolved in the case law into a privilege to use a reasonable portion 
of a copyrighted work for a reasonable purpose, but the privilege 
eluded precise definition.'" Defendants commonly invoked the 
privilege in cases involving parody, biography, or scholarly re- 
search.-**' The Copyright Office's study on fair use concluded that 
the courts assessed a variety of factors in determining whether an 
allegedly infringing use was fair.'*' 

The 1961 Register's Report suggested that the revision bill give 
explicit recognition to the fair use doctrine.'** The proposal proved 
controversial; conference participants disagreed on the scope of fair 
use under extant law and also disagreed on the wisdom of reducing 
their understanding to statutory text.**' The Copyright Office's ef- 
forts to negotiate a compromise before presenting a bill to Congress 
failed when the issue of fair use became tangled with the issue of 
educational use."^ 

<M5>r 17 use. { I06<S): S. 34.^ 9lsl Cong.. ••( Scu. { 106(3) (1969). 
>'*Srr 17 use. } 109; MR. 2312. 90lh Cong.. IM Sen. { 109 (1967). 
>*0 9 F. CM. 342 (C.C.D. Mass. 1841) (No. 4901). See tftralfy W.F. PAT>V. THE 

FAIR USE PRIVII ECE IN COPYRIGHT LAW 3-64 (I9SS). Folsom K Manh involved • 
suit by • biographer of George Waihinglon against a second biographer who had incor- 
porated malerial frtmi the plaintiff's work in a later biography of Washington. 

**' See generally Lalman. Fair Use ofCopyrighled Works, repniued in SUBCOMM. ON 
PATENTS, TRADEMARKS AND PATENTS OF THE SENATE COMM. ON THE JUDICIARV, 
S6TH CoNti., 1ST SESS., COPYRIGHT LAW REVISION (Comm. Print I960). 

»*See. e.g., RosemonI Enten. v. Random Houie. 366 F.2d 303 (2d Cir. 1966), cen. 
denied, 383 U.S. I(»9 (I967>, Columbia Pictures v. National Broadcasting Co., 137 F. 
Supp. 348 (S.D. Cal. 1933). 

^'See lalman, sypra note 361. at 14-18. 
>**See CLR PART I, supra note 196, at 25. 
^* See 196S House Hearings, supra note 233, at 37-40 (prepared statement oTOcorge 

Cary, Deputy Register of Copyrights): id. at 74-79 (testimony of Lee Deighton, Ameri- 
can Textbook PuMisber's Insi.); id. at 313-18 (leslimony of Harold Wigren. Ad Hoc 
Comm. nf Educ. Insls. and Orgs. on Copyright Law Revision); id. at 342-44 (prepared 
statement nf Harry Raaenfldd, Ad Hoc Comm. of Educ. Insls. and Orgs. on (iopyrighl 
Law Revision): id. at 364-63 (colloquy): id. at 1431-33 (colloquy). 

^Ste Utman. supra note 13, at 873-77, 88648. 
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Representatives of educational institutions requested a statutory 
exemption for educational use.'*^ Authors and publishers refused; 
they insisted that educators were already abusing the copyright law 
and should receive no further privileges beyond those the fair use 
doctrine already permitted.^** Educators responded that fair use 
was too unpredictable a doctrine for them to rely on;^** moreover, 
because most fair use cases arose in commercial contexts, they gave 
little guidance to the doctrine's application in a nonprofit educa- 
tional setting.'• The Register and the House Subcommittee's gen- 
eral counsel convened several series of meetings; members of 
Congress urged further negotiations. Ultimately a compromise 
emerged, encompassing both the language of a statutory fair use 
section and the language of the House and Senate Reports to ac- 
company it.^^' The resulting statutory provision combined lan- 
guage from the Register's initial proposal with examples of 
educational use. The accompanying passages in the House and Sen- 
ate Reports grew by accretion to include the authors* and publish- 
ers' early demand that the goal of the statutory provision was "to 
restate the present judicial doctrine of fair use, not to change, nar- 
row or enlarge it in any way"; the educators' demand for an exten- 
sive discussion of photocopying for classroom use; and the text of 
letters from representatives of affected interests together wit!i ex- 
ceedingly detailed guidelines on classroom reproduction that the 
representatives had negotiated among themselves.'^* 

Each of these general limitations originated in judicial opinions of 
the nineteenth century. Each appeared in the 1976 Act in response 
to particular concerns. The codification process introduced its iiwn 
distortions. The useful articles doctrine, for example, ceased lo be a 
general limitation and became instead a peculiarity of copyright in 
pictorial, graphic, and sculptural works.  The fair use doctrine be- 

>*' Stt CLR PART 3. supra note 20S. al 116 (remarks of Harf7 Roienfidd. Ad Hue 
Comin. of Educ. Insls. and Orgs. on Copyright Law Reviston); id. al 123 (remarki of 
Roben ShaTcr. Nal'l Council oT Teachers of English): CLR PAKT J. lupn note iOi. ai 
I30-3I (remarks of Harry Roienfleld). 

>**Ste CLR PART 3, supra note 203. at 96 (remarks of Phillip Wattenberg. MmK 
PuMishen Aas'n): id. at 103 (remarks of frwin Karp, Authors' League of America) 

'**Ser I96i Housr Hearings, supra note 233. al 331-33 (testimony of Harry Kincn- 
Actd. Ad Hoc Cnmm. on Copyright Law Revision); id. al 364-63 (colloquy): CI.R PART 
i, supra note 203. at 9S-IOO(Sutemenl of Ad Hoc Comm. on Copyright Law Revision). 

>'°Sw. e.g.. 197} Serial* Heanngs. supra note 277, al 193 (Icatimony of Richard J. 
Scbneck, Mixlern l.angua|ie Ass'n). 

"• See Litman, supra mMe IS. al 1176-77. 
'"See H.R. REP. NO. 1476. supra noit 271, al 63-74. rtprimiedin 1976 U.S. C<n>r. 

CONO. * AOMIN. NEWS at 367S-R(: S. Rer. 473. 94<h Cong., lu Scia. 61-67 (1973) 



342 OREGON LAW REVIEW (Vol. 6t. I9«9| 

came encumbered with the idiosyncratic needs of educational users. 
These doctrines are, however, the most flexible limitations the stat- 
ute offers in order to balance its expansive rights and broad subject 
matter. 

THE FUTURE OF THE 1976 ACT 

The 1976 Act's strategy has caused it difficulties in adjusting to 
technological development. The specificity of the statute's prose 
renders its detailed provisions increasingly irrelevant, while its few 
more general provisions are not elastic enough to compensate for 
the specific provisions' weaknesses. Although the statute is a rela- 
lively young one, its inability to adjust to the changes in the world it 
was designed to order has already become manifest. I will review 
two of the 1976 Act's most troublesome failures. First, I will illus- 
trate the pitfalls of reliance on too-specific language by examining 
the fate of the statute's cable television provision. I will then ex- 
plore the inadequacy of the law's few general provisions in a discus- 
sion of the problems posed by private use. 

A.    Cable Television and its Competitors 

Under the 1976 Act's broad definition of public performance,'^' 
any transmission of a radio or television signal is a public perform- 
ance and can trigger copyright liability unless it comes within a 
privilege or license spelled out in the statute. For example, one sub- 
section of the statute privileges the behavior of individuals who 
merely turn on a radio or television in a public place;'^* without 
that exemption, a clerical worker's use of a transistor radio at the 

J"5»» 17 use. i 101: 
To perform or display • work "publicly" mean*— 
(t) To prrform or display i( al a place open lo Ihe public or al any place 
where a lubslanlial number of penons ouliide of a nonnal circle of a family 
and its social acquainlances is (alhcred; or 
(2)   To liansmil or otherwise communicate a performance or display of the 
work 10 a place speciAcd by clause (I) or lo the public, by means of any device 
or process, whether the members of the public capable of receiving Ihe per- 
formance or display receive it in the same place or in separate places and al 
the same time or at diflerent limes. 

"*5tt id. f 110(5).  Sufaseclion 110(3) establishes a conditional privilege for the 
"public reception of the transmission on a single receiving apparatus of a kind com- 
monly used in private homes." but prohibits charging anyone lo sec or hear the trans- 
mission or any further transmission of Ihe signal. The statute dellncs transmission as 
communication "by any device or process whereby images are received beyond the 
place from which ihey are sent." U. | 101. 
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oflBce would infringe the copyright owner's exclusive right "to per- 
form the copyrighted work publicly."^^' 

The cable television section includes an exemption for passive 
common carriers with "no direct or indirect control over the con- 
tent or selection of the primary transmission or over recipients of 
the secondary transmission, and whose activities with respect to the 
secondary transmission consist solely of providing wires, cables, or 
other communications channels for the use of others."'^* It in- 
cludes a complicated group of privileges and compulsory licenses 
for some, but by no means all, cable television transmissions."' 
The complex provisions of the cable section were drawn to accom- 
modate industry practices in the mid-19705 and to incorporate the 
substantive regulatory structure that the FCC had put in place, 
much of which was integral to the deal. Neither the industry prac- 
tices of the mid-1970s nor the FCCs regulations, however, survived 
very long. 

The development of satellite technology soon made satellite 
transmission preferable to microwave transmission for delivery of 
cable signals. The copyright status of satellites and satelhte trans- 
missions, however, was murky. Could a communications satellite 
come within the statutory exemption for passive common carriers? 
Nobody was sure.''* The use of satellite technology spurred the 
growth of original cable programming, which offered an attractive 
alternative to the importation of distant signals. Pay cable pro- 
gramming companies, such as Home Box Office, began to offer priv 
grams directly to cable systems. The FCC imposed stringeni 
restrictions on pay cable programming, but, in 1977, the Court of 
Appeals for the D.C. Circuit struck those regulations down.''* 
Shortly thereafter, the FCC decided to re-examine the rest of its 
cable television regulations,'*" and ultimately dismantled much of 

"'M. J 106. 
i^M. {iii(ax)). 
»"W. til 1(c). 
'^Sw 1979 Hoiot Htahngt, supra nMe 312. al 23 (prepared tuictncnl of Bartian 

Rmfrr, Rethlcr ofCbpyrighls). Uliimalely, ihe court* concluded that contfflunicaiiom 
iaieliilcs operaling as common camert were entitled to the passive carrier exemption in 
I lll(aX3). S*t Hubtard Broadcasimg v. Southern Salellile System*. 777 F.2d 3«3 
(tib Cir. 1915). ctn. denied, 479 U.S. 1005 (1986): Eastern Microwave v. OouMcday 
Sports. 69! F.2d I2S (2d Cir. 19*2). ctrt denied, 4S9 US. 1226 (I9S3). 

'"Sw Home Boa 0«lce v. FCC. 567 F.2d 9 (DC. Cir). ten. denied, 434 U.S. «29 
(1977) 

**•>&» 1979 House Hearings, supra note 312. at 3 (prepared sutcmcnt of Henry Cci- 
kr, U.S. Dep'l of Commerce). 
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the regulatory structure on which the copyright statute's language 
had been based."' Some of the remaining regulations were later 
held unconstitutional by the couru.'" The newly established 
Copyright Royalty Tribunal attempted to compensate Tor the 
FCCs deregulation with a radical recalibration of compulsory li- 
cense royalty fees;'*' copyright owners, broadcasters, and cable op- 
erators came running to Congress demanding that it revise the 
balance.'*' Members of Congress again applied pressure to en- 
courage a privately negotiated solution."' Tentative deals emerged 
from private negotiations but dissolved before final agreements 
could be reached."* 

At the same time, the playing field grew more crowded. Alterna- 
tives to cable television systems sprung up. Apartment complexes 
installed Satellite Master Antenna Systems, which combined satel- 
lite dishes and conventional antennas to provide a range of pro- 
gramming to residents. The Register of Copyrights concluded that 
the application of the compulsory license provision to Satellite 
Master Antenna systems was unclear."^ Further complications 
arose in 1982 when the FCC authorized low-power television sta- 
tions."* Was a low-power television station located in the same 
community as a cable system a "local" station within the meaning 
of the statute and thus "entitled to insist upon its signal being re- 
transmitted by a cable system pursuant to the rules, regulations, 
and authorizations of the Federal Communications Commission in 
effect on April IS, 1976"?"* Alternatively, was the station to be 
deemed a "distant" one, and entitled to royalties if the cable system 

>•< Set 1983 Smalt Htaringi, supra nott 313. al 5 (Icsiiinony of David Ladd, Regb- 
ler of Copyrights). 

M' Stt Quincy Cable TV v. FCC. 7M F.2d 1434 (D.C. Or. I9«}). ctrt dtitit*, 476 
US  1169(19(6). 

)*'Srr Nalional CaMc Televition Au'n v. Copyn|h( Royally Tribunal, 724 F.2d 176 
(DC. Cir. 1983). 

*** Set Copynghi/Cablt Ttltrukm: Htaringi on H.R. IMS. H.K. 2007. H.R. 2I0H 
H.R. i52a. H.R. iiSO. H.R. 356a H.R. 3940, H.R. S870 and H.R. S949 Bt/ort the 
Stibcomm. on Courts. CinI Libtrtits and ikt Administration cf Justice of tht House 
Comm. on the Judiciary. 97ih Co«(.. IM ft 2d SOL 2 (I9t2) (ronarks oT Rep. 
Kastenmeier). 

'"See. e.g.. id. al 1266-67 (latimony of Thomai Wheeler. Nat'l Cable Televitioa 
Ats'n): id. al 1333 (icMiinony of Jack Valenii, Motion Piclurr An'n of America). 

"*5<r. e.g., id. al 1337 (tcMimony of Vincent T. Waiilewaki. Nal1 Au'n of 
Broadcasters). 

>*' See CopjHifhl and New TechnoloKies, supra note 2, al 33-34 (prepared suicmeni 
of Ralph Oman, Rcfisler of Copyrights). 

»«5rr 47 Fed. Reg. 21.468 (I9«2), on rrcan., 4« Fed. Reg. 21,478 (1983). 
JWI7U.S.C. J llUf). 
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chose to carry it? Low-power television stations asked the Copy- 
right Office Tor a ruling on their status; the Copyright Office held a 
public hearing on the issue and concluded that the statute was 
ambiguous.'^ 

As with the 1909 Act. linguistic fortuity appeared to control the 
legal status or developing technology. The increasing use of satel- 
lites led to the marketing of the home satellite dish, which enabled 
viewers to intercept satellite transmissions without paying a cable 
system to deliver them. Was the use of a satellite dish an infringe- 
ment of copyright? The answer depended in part on whether the 
satellite dish could appropriately be characterized as a "single re- 
ceiving apparatus of a kind commonly used in private homes."-**' 
In response to home satellite dish purchases, cable programmers be- 
gan scrambling their signals. Cable services sought to scramble the 
broadcast signals they obtained via satellite, but the copyright stat- 
ute posed a problem. Both the exemptions and the compulsory 
licenses in the statute prohibited signal alteration. If the satellite 
systems performed either the scrambling or unscrambling them- 
selves, they could no longer claim that they had no control over the 
signal's content but merely provided "wires, cables, or other com- 
munications channels for the use of others."'*' If a cable system 
scrambled or unscrambled the signal itself, it would run afoul of the 
statutory provision that prohibited willful alteration of the signal 
"through changes, deletions, or additions."'*' 

The essence of the problem for all of the newly developed en- 
tertainment technologies was that the 1976 Copyright Act gave 
copyright owners a very broad public performance right subject 
only to enumerated exceptions. The definition of performance was 
designed to encompass future technological developments; the priv- 
ileges and limitations were not. The legality of a new entertainment 
service, therefore, depended entirely upon whether its activities fit 
within specifically worded exceptions negotiated without it in 
mind.-*** This severely disadvantaged newcomers to the market- 

1*0 Sit Copyrighl and New Technologies, supra note 2, •( 7-10 (prepared sUlcmenl of 
Ralph Oman. Register of Copyrighu). In 1986, Congrcn enacted a narrow amendment 
In { 111, clarifying low-power television's status for the purpose of the cable compul- 
iory license. See Pub. L No. 99-397 (1986). 

**• 17 U.S.C. f 110(5). Srr Entertainment and Sports Programming Nctwiirli v. 
Edinburg Community Hotel. 623 F. Supp. 647 (S.D. Tex. I9«S): Ccffnghl and New 
TerhHohgies, supra IKMC 2, at 122 (collfX|uy). 

'•n7 U.S.C. f lll(aXJ). 
»•'«. i lll(cXJ). 
>**Sr* Copyrighl and New Teehaologies, supra note 2. al 4 (Icslimoay of Ralph 
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place, since, at best, their legal status remained uncertain until Con- 
gress or the courts could speak. A new medium's only secure 
course was to pursue negotiated licenses with the innumerable 
copyright owners whose worics appeared in the signals, at prohibi- 
tive transaction costs. 

I pick on the cable compulsory license provision because it is a 
particularly easy target, and because the unsuccessful effort to clar- 
ify its ambiguities has occupied Congress throughout the past dec- 
ade.'*' The problems with the cable television provisions, however, 
are symptomatic of problems that pervade the 1976 Act. Defining 
very broad rights subject to very specific exceptions creates a sys- 
temic bias: the exceptions will quickly grow obsolete, while the in- 
creasingly less qualified rights will endure. The lesson that emerges 
from the rapid obsolescence of the cable provisions is that a statute 
needs more than a discernible strategy to adjust to technological 
change; it must also incorporate some fiexibility.'** 

A    Pritale Use 

Technological progress has gradually upset the overall balance 
that the statute struck when it was enacted by making the law's 
specific limitations trivial. The few more elastic limitations have 
been insufficiently powerful to restore the law's balance.   In the 

Oman. RcgiMcr of Copynghli). In fiacifie 4 Samihtm Ca r. Satellite Broadeau Net- 
forkt, (at caample. the operilor of • direct braadcot laleilltc whkh nude nccnodary 
tnmminiont of brondcasl programming directly to home talellile dishes, argued that it 
was entitled to a cable compulsory license. The court held that defendant could not use 
a cable compulsory license because it was not a cable system within the meaning of the 
statato«7 language. "(T]hc dcfinilion of a cable system . . . requires the cable system to 
be facility, located in any sute, which makes secondary traaimaaions of signals. SBN's 
satellite which orbits the earth is not a facility located in any state." Pacik A Southern 
Co. V. SatelKte Browicaal Networks, 694 F. Supp. 1363, 1)70 (N.D. Ga. I9M) 

*** Extensive inter-industry negotiations have yielded only partial, piecemeal lolu- 
tnm. la I9S8, Congress clarifled the rules for a subgroup of satellite systems operators 
by adding a complicated new compulsory liocnae to the statute. See Saullile Home 
Viewer Act cf 1988. Pub. L. Na 100467, 102 Slal. J93S (l9St) (codiflcd at 17 U.S.C 
I 119); Olson, smpn note 2. at 121-22; sayra note I& 

>** In theory, courts could supply the flexibility that the statute lacks. Courts ootild 
attempt to interpret the 1976 Act in a manner that would give greater lleaibtlity to iu 
limitatiom. They could go further and use the statute's spedllc privilegci as baaet for 
gcneralitalion. The ephemeral recording privileges in 17 U.S.C. ( 112, for euunpie, 
might sugfcsl a more general privilege to make temporary copies (or indeed other inci- 
dental use) of a copyrighted work in cotHiectiaa with a inc that has already been li- 
censed Most contemporary courts. ht>wc»ti. wa«ld view such an undertakint at 
withia Omgfcti't cxclutivc pimi»«- 
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years since the statute's enactment, these general doctrines have 
themselves come under attack. 

In the decade since the 1976 Act took effect, the most vexing 
problems posed by new technology have involved new communica- 
tions media, computer databases and software, and private use. 
Other, potentially more serious problems appear on the horizon, 
but have yet to manirest themselves in concrete disputes. ^*^ I have 
already discussed some of the problems posed by new communica- 
tions media.''* Computer software problems'** have generated an 
extensive literature of their own.^"" I will not take time here to go 
back over that ground, except to note in passing that courts strug- 
gling with computer database and software cases have given the 
idea/expression distinction short shrift.^' I would, however, like 
to devote some attention at this point to private use. 

'*''Srr gtittrolly OTA RrroiiT, supra note 3. tl 102-16, I3S-M: stt also Fknch- 
mann. tupn mne ) (pniMcnM Ihmlmed by digital lcchnolo|iy); KoM, sufm nntr i 
(prnMfnM ihrriiiencd by inlrgraled digital network •ystcma); Notr, Kgiial Stmmd Sam- 
plinn. Copyrtfihl aitd Publieity: Proiming Against tht Eltnronic Appropnaimi of 
Sounds. <7 COLUIM. L. RKV. 1723 (I9S7). 

*** Stt supra notci 373-9) and aooompanytni text. 
)** In 1980, Congress •mended the copyright statute to add provisions to clarify the 

scope of copyright in computer programs. Pub. L. No. 96-SI7, 94 Sui. 3028 (1980) 
(codified at 17 U.S.C. {{ 101, 117). These provisions were drafted, not by agreement of 
industry representatives, but by a blue ribbon commission appointed by Congress to 
formulate solutions to copyright problems posed by technology  Stt NATIONAI. COM- 
MI<(5K>N ON Nh^W TliCIINOI.OCilCAI. USI'.S OF COPY*KiHriil> WORKS. FiNAI. Rlinwr 
(1979). The resulting amendments are widely, if not universally, acknowledged to have 
been disastnnn. They have failed to meet the legitimate needs of either soflwarr prnpn- 
etnrs or mAwarc users. Stt. t.g., OTA ReronT, supra note 3, at 39-K3: Drrwin A 
Siegel. Mkrondt Copynght Infringtmtnl, 4 COMn/TEH LAW., April, 1987, at I; 
Hayncs A Duranl. Baltms and Copyrtghu in Compyitr Softwart Bastd Ttchnohgy: 
my nolhtr With PaltnlsT, 4 CoMPurea LAW., Feb.. 1987, at 1; Samuelson, supra m»t 
331: sources cited Infra note 400. Their most obvious flaw appears to be that the Com- 
mission had only superficial understanding of compMers and less understanding about 
processes of software design and use. 

""'Stt. t.g., Karjala. Copynghi. Compultr Sofimirt and Iht Ntw Froltciionism. 28 
JURltinRiCsJ. 33(1987): Menell. TailoringLtgalhvitclion/orCompultrSofiwarr. .*9 
SI AN. L. REV. 1329(1987): NimmerA Kj*\nYi%M, Copyright and SqftMiart Technology 
Infringement: Defining Third Party Dtitlopment Rights, 62 IND. LJ. 13 (I9S6): Oman, 
supra Mtte 7; Samuelson, supra note 331: Samuelson, supra note 341; Slaincs, Idti or 
Idti FixtT, 30 Moo. L. REV. 368 (1987); The Future rfSafiwart froieetkm, 47 U. Pirr. 
I- RF.V. 903 (1986): Comment, A Hast by any Other Name: Computer Programs and 
the Idea-Expression Distinction, 34 EMOMV L.3. 741 (198$). 

«*^. eg., Whclan Assoc. v. Jaslow Oental Laboratory. 797 F.2d 1222 (3d Cir. 
1986), ct*t. denied. 479 U.S. 1031 (1987); National Busincn Lists v. Dun A Bradslrcet. 
3)2 F. Supp. 89 (N.D. III. 1982): Karjala. supra note 400; RcbKk A Hayes. Copyright 
Gone Aslray: The Misappropriaiion Altematire, 3 ON4PUTEII LAW., April 1986. at I; 
Suines. supra note 400. The courts have also rqected arguments based on the useful 
articles doctrine. See, e.g., Apple Computer v. Fraakiia Computer Corp., 714 F.2d 
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Private use is the unauthorized use or copyrighted works by indi- 
viduab in private, at home or otherwise.*" The 1976 Act accords 
no exclusive rights in private performances or displays. Singing in 
the shower is not yet copyright infringement. The statute does, 
however, give exclusive reproduction and adaptation rights and ex- 
clusive distribution rights qualified by the first sale doctrine.'^' The 
Act includes no broad private use exception; unauthorized private 
copying and adaptation, and private distribution of unauthorized 
copies of a work, infringe the work's copyright except to the extent 
that they come within a statutory exception, express or implied. 
The copyright owners' exclusive rights with respect to private use, 
however, have been essentially unenforceable. 

As recently as 196S, when the revision bill emerged from the con- 
ferences, the unenforceability of rights against private use may not 
have been the source of much concern. The economic impact of 
private use seemed insignificant. Institutional photocopying ap- 
peared to dwarf aggregate individual copying; photocopy machines 
were, after all, not cheap. Record pirates selling bootlegged records 
seemed a greater threat than the throng of teenagers taping music 
from the radio. Videocassette recorders had yet to be marketed as a 
consumer product; home computers had not been invented. 

Times change. Markets developed that made all sorts of copy- 
righted works available to consumers in their homes.*°* Technol- 
ogy made copying cheap and convenient.*"* Instead of going to the 
movies, a family might subscribe to a movie channel on cable televi- 
sion. Instead of watching the transmission, it could program its 
videocassette recorder to record the film; when it finished watching 
it, the family could trade the videotape to friends for another. In- 
stead of purchasing software, a computer user could use a modem 
to download programs from computer bulletin boards through the 

1240. 1249(Jd Cir. 1983). n/t dismiatd, 464 U.S. I0J3 (I9S4). Stegrnemlly S»mttd- 
•on. tupra note 331. al 741-49. 

*" The OTA Rqmrt defines private uie at "the unauthorized, uncompenutcd, non- 
commercial and noncompelitive uie of a copyrighted work by an individual who is a 
purchaser or user of that work.'* OTA REronT. mpra note 3. at 194. I have not 
adopted the OTA definition because it evades controversial questions about the com- 
mercial or competitive nature of private use by excluding commercial or competitive use 
from the term it defines. 

«» 17 U.S.C n 106. 109. 
'*>*5«r OTA REPORT, tupn note 3. at lOS-l I. 194-93; Cdpyhghi ami Ttchnoiogkal 

Change, tmpm note 2, at 79-S4 (testimony of Frederick Weingarten. Office of Technol- 
ogy Assessment). 

*"* Set OTA ReronT. supra note 3, al 99-103. 
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telephone lines. Computer hackers could make cheap, easy copies 
of their programs on diskettes and trade them with their colleagues. 
By the time Congress enacted the 1976 Act, the contours of the 
economic threat posed by private use had begun to emerge. Copy- 
right owners began to worry about enforcing the hitherto unen- 
forceable rights over private use that the 1976 Act appeared to give 
them. 

Less than a month afler Congress passed the 1976 Act, two mo- 
tion picture studios tiled an infringement action against the manu- 
facturer, distributors, retailers, and a user of the Sony Betamax 
videocassette recorder.*"* The suit posed the following problem for 
the courts: the language of the 1976 Act discouraged the courts 
from discovering implied privileges, by couching its multiplicity of 
express privileges in such specificity and detail. A conclusion that 
the 1976 Act ruled out implied exemptions and privileges, however, 
compelled the conclusion that the statute also prohibited any unau- 
thorized copying or adaptation unless it fit within an express ex- 
emption. Or unless an express exemption could be stretched to 
encompass it. 

In Sony, the Supreme Court responded to the problem by stretch- 
ing fair use. Influenced, perhaps, by the copious references to non- 
profit education in the legislative history, the Court established a 
presumption that all unauthorized noncommercial use was fair. 
Conversely, all unauthorized commercial use would be presump- 
tively infringing.^^ This reformulation permitted the Court to hold 
that the sale and use of videocassette recorders did not infringe the 
rights of copyright owners. It also introduced distortions and rigid- 
ity into the fair use doctrine.*^ The most troubling aspect of the 
reformulation for copyright owners is that it makes most private use 
of copyrighted works presumptively fair.**" The reformulation's 
most troubling aspect for users of developing technology is that it 
makes fair u.se, a doctrine developed in the context of unauthorized 
commercial use of copyrighted works, presumptively unavailable 
for any commercial endeavor.*'" 

«•» Univerul City Studios ». Sony Corp. of Am., 480 F. Supp. 429 (CD. Cal. 1979). 
ajrdmpan.m-dmpart.M9FM96i{<HhCn. 1981). rrrV. 4«4 U.S. 417(1984). Sti 
Lardner, Annals of Law: The Btiamax Case—I, NEW YORKE*, Apr. 6, 1987, al 43, M 

*i»5et Sony Corp. of Am. v Univerul Cily Sludioi, 464 U.S. 417. 4}| (1984). 
*"• Set Lilman. supra note 13. il 897-99. 
^"^Set. e.g.. Adelilrin A Perez, supra noie 223 (arguing Tor rolriction of fair use 

privilege): Fleiichmann. supra note 7 (arguing for repeal of fair me). 
*i0See. e.g.. Harper * Row Publishers v. Nation Enlen., 471 U.S. 939, 362 (1983); 
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The Court's twin presumptions have drawn widespread criti- 
cism.*" Participants in the revision effort agree (hat the Court's 
interpretation turned fair use on its head. The statute's structure, 
however, presented the Court with an intolerable dilemma. Con- 
sumer videocassette recorders did not yet exist at the time the statu- 
tory language was drafted. The consumers who owned and used 
videocassette recorders could hardly have participated in (he draft- 
ing process. The legislative record indicated that the generic prob- 
lem of private copying, as distinguished from copying by libraries 
and schools, had received little attention during (he drafting pro- 
cess. But the negotiated deals embodied in the statutory language 
called for imposing liability on millions of users of videocassette re- 
corders. Such a result seemed intolerable; indeed, even the plain- 
tiffs in the lawsuit declined to seek it.*'^ Instead, the plaintiffs 
sought to enjoin the sale of a machine that permitted individual 
users to record copyrighted works, something (hat the legislative 
record indicated had never even been mentioned during (he revision 
effort. The only palatable result seemed to require privileging (he 
use, but the statute offered no reasonable route to that destination. 
Faced with a single flexible limitation that could conceivably apply, 
the Court used it. 

The result of the dilemma was to stretch fair use until it lost its 
flexibility. Commercial actors—authors, news reporters, legal 
database publishers, and parodists—now face a copyright statute 
whose fair use privilege is, absent disingenuous inventions by the 
lower courts,*" presumptively unavailable.*'* Copyright owners, 
who find that their works are increasingly being delivered to and 

Wetl Publishing Co. v Mnd Oali Cent. 799 F 2d 1219 (gih Cir 1986). cerl drnird. 
479 US. 1070 (1987); Bourne Co  v. Speeks. 670 F. Supp 777 (ED. Tcnn   1987). 

"I Set. e.g.. AdclMcin & Perez, supra note 223: Oman, supn noce 223. al )2; The 
Supreme Court. I?S4 Term: Leading Cases, 99 HAHV L. RF.V. 120, 299 (1985); No<e. 
When "Fair a Foul": A Narrow Reading of the Fair Use Doelrtne in Harper i Row 
Publishers. Inc. r Naimn Enterprises, 72 CORNELL L. REV. 218 (1986). 

*•' See Lardner. supra note 406. al 48-SO. 
' I' 5<« Ljlman, supra note 15, at 899; infra note 438 and accompanying lc>t. 
***Set. e.g.. United Tel. Co. of Mo. v. Johnson Publishing. 855 F.2d 604 (8lh Cir. 

1988): Original Appalachian Artworks v. Topps Chewing Gum, 642 F. Supp 1031 
(NO. Ga. 1986): Lakedale Tel. Co. v. Fronteer Directory Co. of Minn . 230 US P Q. 
694 (D. Minn. 1986). Both presumptions may be rebutted with evideiKe as to a particu- 
lar use's actual and potential effect on the market for the copyrighted work The burden 
of proof on rebuttal has proved heavy as a practical mailer, and conclusions about 
market effect are invariably circular. See, e.g., Ocmmons, ^ii/Aor r. Parodist: Sinking 
a Compromise. 46 OHIO ST. L.J. 3. 8 (1985). 
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used by individuals in their homes/" face a copyright statute that 
presumptively privileges many unauthorized uses. Unauthorized 
reception of satellite signals Tor home television viewing, unauthor- 
ized home taping of copyrighted music and films, and unauthorized 
adaptation or copying of computer programs on floppy disks seem 
potentially within the new fair use privilege/'* In the aggregate, 
the economic impact of these uses is substantial, and copyright pro- 
prietors would prefer that they be viewed as consumer theft. But 
much of the pain that friends of copyright insist they feel over Sony 
is self-inflicted. Representatives of copyright owners resisted the in- 
corporation of broad privileges into the revision bill throughout the 
revision process. The courts turned to fair use because the statute 
left them no alternative; a statute that incorporated more general, 
flexible limitations might have weathered Sony with significantly 
less damage.*'^ The application of a statute granting broad rights 
with narrow exceptions to new technology forces courts to reach 
peculiar results. 

Although copyright owners lost a significant battle in court, they 
did not abandon the fight to assert the rights they believed they had 
bargained for in the 1976 Act. They have continued to insist that 
the 1976 Act gives them the right, albeit unenforceable, to prohibit 
private use and have campaigned to close the statutory loopholes 
that permit the widespread unauthorized use of their works by indi- 
viduals in private. Even while Sony was pending, representatives of 
copyright owners peppered Congress with legislative proposals. Ef- 
forts to prohibit private use by millions of consumers directly, they 
recognized, would be politically unpopular and impossible to enact. 
Instead, copyright owners proposed indirect methods, beginning 
with an assault on the first sale doctrine.*'* 

The immediate targets of the audio and video first sale bills were 

*l'5<w OTA ReroRT. supra no«c 3. al I93-9S. 
*l* See. e.g.. Brown, supra note 237, ai S9). 
*" A statutory privilege to make temporary incidental copies similar to the privilefc 

described supra note 393, for example, would have permitted timcshifting of television 
programs but would not have privileged many of the multiplicity of private uses thai 
seem to come within the Sony formulation. 

'<• See Audio and Video First Sale Doctrine: Heanngt ett H.R. 1027. H.R. 1019. and 
S 32 be/ore the Subcomm. on Courts. Cifil Liberties and the Administration of Justice, 
9tth Cong , 1st A 2d Scss. (198}). The effort began as a proposal by industry represent- 
atives to amend the deAnilion of public performance to encompass rental of copyrighted 
works. The Copyright Office responded to a request to draft such a bill by suggesting 
that a more appropriate tactic would be to revise the Arsl uie doctrine. Sar id. at 371 
(testimony of Dorothy Schrader, Oencral Counsel, U.S. Copyright Office). 
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businesses that rented videocassette tapes or phonograph records 
for profit. The proposed legislation modified the first sale doctrine 
by prohibiting owners of copies of audiovisual works*'" or pho- 
norecords*^ from renting, leasing, or lending them for commercial 
advantage. After negotiations between representatives of copyright 
owners and representatives of educational institutions yielded lan- 
guage removing educators* objections by exempting nonprofit li- 
braries and educational institutions completely/" Congress enacted 
the Record Rental Amendment, prohibiting the commercial rental 
of phonorecords.*'' The video first sale bill stalled, as did a com- 
puter software first sale bill*'' draAed in similar language.*'* 

Another phase of the effort attacked the home copying problem 
through the manufacturers of copying equipment. One sort of pro- 
posal would have required manufacturers to install devices in retail 

*»Stt H.R. 1029, 9«lh Cong.. 1st Sess. (1984). 
*»5te H.R. 1027. 98ih Cong.. Isl So*. (I9S4) 
*'• Sft Audio and VUto Fini Salt Doclrint. supra nole 418, d .138-41 (miimony of 

August Stcinhilher, Chairmin of F.<luc«lon' Ad Hoc Commillct nn Copyright l.aw) 
*"Pub L. No. 98-450. 98 Slit. 1727 (1984) (codiBtd •! 17 U.S.C }{ 109(h), 

ll)(c)(.M). TIM law. IS aiiKrHinl in I9M8, hm • 1.1 ynir sumet prnvnion Ser Puh I.. 
No. 100-617, 102 Std. 3194(1988). EviJciKc oT the commercial rental of phonorccnrUt 
to tacilitate unauthorized private copying assisted copyright owners m securing the Rec- 
ord Rental Amendment. Set Home Audio Recording Act. supra nole 2. at 28 (testimony 
of Ralph Oman, Register of Copyrights) Although copyright owners have offered simi- 
lar evidence about the rental uf videoca.<.<icttes. set. e.g., Homt yidto Rerording, supra 
mile 2. at 2-32 (testimony of Jack Valenli. Motion Picture Ass'n of Am ). they have mil 
been succcs!iful in securing an amendment to prohibit videoca.s9elle rental. 

*"Stt S 3074. 98lh Cong, 2d Sess (1984) The sodware first sale bill has been 
reiniroduced in succesnive sessions of Congress. Set S. 198, lOlsl Cong, Isl Sess 
(1989); S 2727. tooth Cong., 2d Sess (1988); H R. 1743, lOOlh Cong . Isl Sess. (1987). 

*'* In another ring of ihe circus, proprietors of copyright in computer software 
mounted annlher assault on the first sale doctrine. In 1980, Congress amended Ihc 
statute to clarify the scope of copyright in computer software and included a sui generis 
Hnl sale doctrine for computer programs. The provision gave owners of copies of com- 
puter programs Ihe privilege to make backup copies and limited adaptations of the pro- 
grams, on the condition that when the owner sold, leased, or otherwise transferred her 
copy of Ihe program, she destroy any adapted copy and either destroy any backup cop- 
ies or transfer them along with ihe original copy 17 U.S.C. $117. In order to defeat 
Ihe privilege, which was limited in terms to "owners" of copies of programs, software 
manufacturers purported to slop selling computer software. They devised a "shrink- 
wrap license" thai advised purchasers of off-the-shelf software that the transaction 
whereby they paid money in return for a copy of a computer program was not a "sale" 
at all, but rather a "license." The terms of Ihe license, which the would-be purchaser 
was deemed to accept upon opening the cellophane shrink-wrap, provided that the 
software manufacturer retained ownership of Ihe copy of Ihe software, and, typically, 
restricted the licensee's use. copying, adaptation, and transfer of ihc copy much more 
narrowly than the statute restricted owners. Set generally Samuelson. supra note 341. 
Set also Vault Corp. v. Quaid Software, 847 F 2d 233 (3th Cir. 1988) (holding shrink- 
wrap license unenforceable). 

66-469 - 93 - 12 
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audiotape and videocassette reconkn that prevented unauthorized 
copying/'' A second variety of bill would have imposed a 
surcharge on recording equipment and blank tape, to be distributed 
as a royalty fund for home Uping.*^ Neither approach has ac- 
quired the consensus required for enactment. 

Copyright owners have gradually realized that the unenforceabil- 
ity of the rights they claim in private uses is itself a threat, because 
it breeds disrespect for copyright among potential infringers and 
clouds the marketplace with confusion/'^ They have not, however, 
been able either to resolve their differences with opponents of pri> 
vate use legislation or to abandon the fight.*'* 

Hearings on these proposak have consumed a lot of congres- 
sional time, as have hearings on other private use issues. The Copy- 
right Office has for several years suggested that Congress must 
make a policy determination on the treatment of private use.*'^ 
Legal academics and the Office of Technology Assessment have en- 
dorsed the recommendation.*^ Representatives of affected interests 
insist that Congress made that policy determination when it enacted 
the 1976 Act, although the witnesses disagree about what Congress 
determined. Those who represent motion picture producers and 
record companies, for example, insist that the 1976 Act gives them 
the exclusive right of reproduction, including private reproduction 
in the home.*" Those who represent manufacturers and retailers of 

*" Set Copynghi Issuts FrtttmuJ br Digiul Audio T^, typn note 2; Hotnt Video 
Retording, supra note 2, M 2-SO (vmrious wiuictsc*). 

*'* Set Home Audio Ktrordiitg Act, supra note 2; Vidto and Audio Home Tapimg: 
Hearing on S SI and S I7i Before the Subcomm. on Puunis. Copjrrigkls and Trade- 
marks (^ihe Senate Cemm on the Judidary, 98lh Coa(.. lit Sen. (1984). 

*i''See. t.g.. Copyright and Teehnologieal Change, supra note 2. al 267-H> (malcriab 
from Feb., 19(4 Congrenional Copyrighl and Technokigjr Sympouum in Fbn Laudcr- 
dak. FL). 

*'* See. e.g, Home Video Recaeding, smprm MNC 2. at 77 (rtaiarkt of Sen. Thumwnd). 
*^See. e.g.. Copyrighi and New Technologies, supra MMC 2. al 11-1} (prc|iarcd Male- 

menl of Ralph Oman, Re(islcr of Copyrighu); Copyright Issues Prttented by Digital 
Audio Tope, supra nolc 2. al 142-44 (tcdimoay of Ralph Ooiaa, Rcgbter of Copy- 
hghli): Home Audio Recording Act, supra note 2, al 8S (Icslimany of Ralph Oman. 
Register of Copyrighu): Audio and Video First Sale Doctrine, supra note 411. al 379-MI 
(testimony of Dorothy Schradcr. Ocneral Counsel. Copyrighi Office); Video and Audio 
Home Taping, supra note 426, at }l (testimony of David Ladd, Register of Copyrighls). 

*)OSrr OTA REPOKT. supra note 3. al 2SS-90-, set. e.g.. Home Audio Recording Act, 
supra note 2, at 9S2-33 (written comments of Prof. Paul Goidsldn. Stanford L.aw 
School): Copyright Infringements (Audio and Video Recorders): Hearing* on S I7SS 
Before the Senate Comm on the Judiciary, 97th Oaig.. 1st * 2d Sees. 20-23 (I9S2) 
(testimony of Prof. Leon Friedman. Hobtra Law School). 

*» Set, e.g. Home Video Recording, supra note 2. al 3 (icaliaMmy of Jack Valenii. 
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audio and video tape recorders, in contrast, claim that the 1976 Act 
establishes the public's right to make home recordings.*^' Repre- 
sentatives of both interests, however, agree that Congress settled the 
issue in 1976. Perhaps members of Congress have found this testi- 
mony of industry representatives persuasive. They have, in any 
event, demonstrated little eagerness for grappling with the general 
problems that private use poses. If the history of copyright revision 
is a guide, we should not expect answers to be forthcoming any time 
soon: the problems of private use do not seem amenable to negoti- 
ated solution. 

VI 

NEGOTIATED STATUTES AND TECHNOLOGICAL 
POLICY 

Not all of the suggested amendments to the 1976 Copyright Act 
have been of the close-the-loophole variety. Many others have been 
more in the nature of widen-the-loophole bills.*'' Bills of both 
types have mired Congress in more minutia than did the tweniy-one 
year revision effort that culminated in the 1976 Act. Meanwhile, 
the 1976 Act's few general limitations have suffered serious erosion. 

Ten years after the effective date of the Act, the idea/expression 
distinction has received progressively more narrow construction 
from the courts.*'* Fewer aspects of copyrighted w*)rks are held 
unprotected facts and ideas. More courts are conferring broad 
copyright protection on works that are primarily factual;*" more 

MMKM Piclurc Ass'n of America); Audio and fideo Finl Sale Docinnr. supra IMHC 41X. 
M 4 (lolimony of Stanley Gortikov, Recording Induslry Ass'n of America). 

*" Srr, t.g., Home Video Rerording, supra note 2, al M-94 (prepared slalemeni of 
Charlie Ferris. Home Recording Rights Coalition). 

4»Sr<>. <.f.. Pub. L. No. 97-366. { 3. 96 Stat. I7S9 (1982) (codified at 17 U.S.C. 
} 110(10)) (establishing exemption for performances by veterans and fraternal nrganiza- 
tions): S. 2ISI. lOOth Cong., tst Seas. (1988) (bill to create ciemplion for public per- 
formance uf video4apcs in hospitals and nursing tiotnes); S. 1980, 99th Cong., 1st Sess. 
(198}) (bill to restrict right of public performance in musical works used in syndicated 
television programs): S. 1734, 98lh Cong., Isl Sess. (1983) (bill to remove various re- 
strictions and annual royalty payments from jukebos compulsory license); S. 17}, 98th 
Cong., Isl Sess (1983) (bill to create exemption for noncommercial videotaping of any 
copyrighted workh H.R. 8098, 9Sth Cong., Isl Seas. (1978) (bill to expand exemption 
for  transmissions  of performances  of literary  works  to Mind  and  haitdicappcd 

***S(V, e.g., Karjala, supra note 400. 
4»5<« t.%.. National Business Lists v. Dun * Bradalreel, SS2 F. Supp. 89 (N.D. ill 

1982). 
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courts are protecting systems and methods of operation.*^ The 
uscrul articles doctrine remains limited to buildings, bicycle racks, 
clothing, clothing mannequins, and articles of the same sort*'^ 
Fair use remains presumptively unavailable to commercial endeav- 
ors, although courts have found the twin presumptions so unwork- 
able that they have begun crafting ways to sidestep them.*" The 
modified first sale doctrine has become increasingly irrelevant as 
greater proportions of copyrighted works are disseminated to the 
public by methods that involve no purchase of tangible copies.*'* 
Interests that were involved in the drafUng process have been insu- 
lated from this erosion, because they received the benefit of specifi- 
cally tailored privileges. The narrowness of those privileges, 
however, has caused them to age rapidly. Although the interests 
thai participated in the legislative process have fared better under 
the statute than some of their upstart competitors who did not, the 
aging of the narrow privileges may have brought home to some of 
them that drafting a statute with too few exceptions to balance the 
breadth of the rights it confers may not have been in their long term 
best interests. Or perhaps not. If such a realization is indeed dawn- 
ing, industry representatives have yet to translate it into action. 

Representatives of affected industries have inundated Congress 
with narrow legislative proposab to respond to technological 
change. Some members of Congress have recently expressed almost 
unprecedented**" interest in considering such bills within the con- 
text of the larger picture. Representative Kastenmeier, who has 
chaired the House Subcommittee responsible for copyright legisla- 
tion since 1966, has called hearings on the general issue of copyright 
and technological change, and held a symposium for the general 

***S*t. e.g., Whelan ABOC. V. Jadow Dental Laboratory. 797 F.2d 1222 (3d Or. 
1916). cen. dtnitd. 429 U.S. 1031 (I9S7). 

*"Set. e.g.. E.F. Johnson Co. v. Unidcn Corp. of Am.. 623 F. Supp. IMS. I49t (D. 
Minn. I98S). Set gtittrallf Brown, tupra note 237. al <0(M)6. 

*»*Stt. e.g., Huslkr Maguine v. Moral Majority. 796 F.2d 1148 (9lh Cir. 1986); 
Fisher v. Dees, 794 F.2d 432 (9th Cir. 1986); New Era PuMicalions Infl, ApS v Henry 
Molt and Co.. 69) F. Supp. 1493 (S.D.N.Y. 1988), aj'd on other gnumds. 873 F 2d S76 
(2d Cir. 1989); Salinger v Random House. 690 F. Supp. 413 (S.D.N.Y. 1986). nr'don 
other grounds. 811 F.2d 90 (2d Cir.), rerr. denied, 108 S. Q. 213 (1987). 

*>* See OTA REPOKT. supra note 3. al 206.08. 
**" Musi copyright hearings during the past century have focused on partlciiiar 

problems or on pending Icgtslalion. In 1932. however. Rep. Sirovich scheduled general 
hearings on copyright mallen with a view to educating fellow commillee members on 
copyright issues as a prelude to the introduction of any legislatiaa. Set supra aoU 120 
and accompanying text. 
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education or subcommittee members.**' The House and Senate Ju- 
diciary Committees commissioned a report from the Office of Tech- 
nology Assessment to examine the pressures of technological 
development on copyright law."' The House Subcommittee has 
li.<(tened to far ranging and even radical proposals,**' proposals that 
have gone largely unnoticed in academic legal scholarship. Both 
House and Senate Subcommittees, however, have retained their 
commitment to negotiated solutions. The course of recent negotia- 
tions among aflected interests reveals little possibility of a consensus 
on any major proposal. 

Suggestions for radical re-examination of Congress's approach to 
copyright law have inspired little enthusiasm among industry repre- 
sentatives. The Office of Technology Assessment floated a proposal 
for complete restructuring of the copyright law.*** Industry repre- 
sentatives responded to the proposal with distrust.**' One witness 
recommended replacing the current copyright statute with an ad- 
ministrative agency charged with responding to technological devel- 
opment with substantive regulations;*** the proposal received no 

*" See Copfhghi and Ttehimlotkal Chant*, supn nMc 2. 
**> OTA REPORT. $upn note ). See genenlly OTA Report M Inielleciual Pnpertf 

Kifltts m am Age of Ekcironks ait4 Informatioit, npra nolc 2. 
**^See, e.g., Cepynghi and Teetinohgieal Change, sttpra iKMc 2. al 29-5) (Icslimony 

of Joaepii Coalo, J.F. CoMcs, Inc.) (sugfcsling. inler ilia, removing copyright juriwiic- 
lion from cotini); id. al 129-31 (prepared slalement of Richard Stern, Waxhington. 
D.C.) («nggcMing variety oT intellectual property syMefn* tailored to particular Icchnul- 
ogies): CRT Reform and Compulsory Liceniei: Heartngs on H.R. 2TS2 and H.R. 2784 
Before the Subcomm. on Courts. Ciril Liberties, and iht Adminisiration ofjuuite of the 
Home Comm. on the Judiciary. 99th Cong., lit Sess. 206^44 (1986) (testimony of Daniel 
W. Toohcy, Dow, Lohncs A Albertion) (suggesting fedcnl copyright regulatory 
agency). 

*" Ttie OTA Report is a brilliant critique of current law and policy and has been 
eonlrovcnial among those who have reviewed it. Ttie Report's major thrust is that 
recent technoiogical developments are having a profound effect on intellectual property 
law, and have rendered many of the assumptioas on which the law is based obsolete. See 
OTA RRronT, supra note 3. at 3-15, 31. The Report suggests several possible ap- 
proaches to reform. One of the Report's moat provocative proposals calh for a whole- 
sale revision of the copyright law that would set forth diffcrenl rules for protectnn of 
works of an, works of fact and worlu of functioa. 

*** See Garcia, The OTA Repon on InieUetntal Property Rights, ^4c<wark Fbiiainf 
fapcf No. 16. supra now 3, al 9, 11-12; see. e.g., Baumgsrtcn A Meyer, supra mKe 4. 

***Srir CRT Reform and Compulsory Licenses, supra note 443. at 20*44 (icslimoay 
of D—id Toohcy, tX>w, Lohna A Albcttaon); aw aba OTA RWOUT, supra not* 3, ai 
2U (lift Ming Meral inlcHceiual prapcrly aancy). Tkc fcw »>i«uiu and the oeea- 
mamt eommmtMor, tee. e.g. Stem, The Bundle ^Rlghls Smiiad to New Terhnolagy, 47 
U. Prrr. L Rev. 1229, 1262-67 (1986), win mappon iht idea of • fsdcral capyrighl 
Hmry ctic Ih* spMd wHh wMch il could rapaad le proMtim poacd by icckmlogical 

iMiitaiaMauracthicfcMiM*. Mr. ToolMy, ihc attonicy wko Mmtad in bvor of 



354 

Copyrifkl Legalaiiom and Ttckmobskal Chmatt IS7 

support.**^ Every proposal to change the status quo has received 
opposition from some camp on the ground that it would remove a 
perceived advantage enjoyed under current Uw.'*** 

Members o( Congress have continued to encourage negotiated so- 
lutions.'*'* Interested parties meet with each other but cling to pro- 
vincial negotiating postures. Current stakeholders are unwilling to 
part with short term sUtutory benefits in the service of long term 
legal stability.*'*' Those disfranchised by current law hK:k the bar- 
gaining chips to trade Tor concessions. Thus, the process is unUkely 
to produce any legislative proposals that would reduce the imbal- 
ance in the current act. 

Furthermore, the process n securely entrenched. The inquiry rel- 
evant to copyright legislation long ago ceased to be "is this a good 
bill?" Rather, the inquiry has been, and continues to be "is this a 
bill that current stakeholders agree on?" The two questions are not 
the same. 

Negotiations among current stakeholders tend to produce laws 
that resolve existing inter-industry disputes with detailed and spe- 
cific SUtutory language, which rapidly grows obsolete. Such biws 
consign the disputes of the future to resolution under nradels biased 
in favor of the sutus quo.*" A copyright law cannot make sensible 

Mich M approach, leeim apedally inprcMcd widi aa aywry'i abUily to craft nairow 
•otuliom lo narrow probicms. Stt Toohcy, itifn MMC 7. al 36S. Oivtng rapomibiliiy 
for formulaiing subftaniive copyright law lo a federal adminntrativc aaaicy would re- 
quire abandoning a longstanding tradilioa. animated lai^y by tut anwdmcnt con- 
ccmi, ofdislriut Tor such a loiution. The Copyright Office for eiample, it not viewed 
as administrative agonry and haa no adiudicalory and only very Umited mlemaking 
authority. The Copyright Royalty Tribunal, in contrast, is an afency but its jurisdiction 
b limited to the setting of rates and division ol leea for oompultory liocnaet. Concerns 
about issues such as capture loom large when one is considering cnlruating to the gov- 
emmcnt the authority for regulating a wide varidy of isimwion protected by the ftrat 
amendment. The FCCs performance in tMa regard has not twen rramnring 

**'5;rr. *.g.. CJt T Me/orm a»d Cumfmbmf Uenua, tmfm nola 443. at 74 (leatimony 
of Irwin Karp, Authors' Laguc of Ametica): id. al 1)3 (tcatinMwy of Piiaf. Paul Gotd- 
slein. Stanford Law School). 

***Stt, e.g., U. at 491-93 (tcaiiaaay of Stephen R. ESitaa. Piiiiilinl. Community 
Antenna Teievisiim An'n, Inc.). 

***Siv. e.g., id. at li9-h\ (coUoqny); Ciy/i%*«iinrf TniuiolcgiealC%*t§i, aifrm note 
2. at 27 (remarks of Rep. Sawyer): Hmm VUn iUofdNf. l^f aoic 2. at 77 (nmarU 
of Sen. Thurmond). 

*^Stt. e.g., US. Adkemet w At ttmt GnntMisn. ayra nola 1*^ at 212 (prcpwcd 
statement of Carol Rishcr. Aaa'n of Amcricai PiMidwfSk ML at 3M (laHiiMMy of 
EIroy Wolff. Amusement A Matic Opcralon Aa*n). 

*" Fledgling technoiogio laced with •accttataty aboal ihdr slalaa nadtr copyrigkl 
law encounter barricn to ttoiogbaainaiaaddiSGallyieaMiagAMMiiaa. Sii^»^..Omr- 
aihi tfth* Capfhtkl Aa tllVf <CaMf Ttkxiiim): Hmn^atfm^SammCmmm. 
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provision Tor the growth of technology unless it incorporates both 
the flexibility to malce adjustments and the general principles to 
guide courts in the directions those adjustments should take. The 
negotiation process that has dominated copyright revision through- 
out this century, however, is ill-adapted to generate that flexibility. 
It cannot, therefore, be expected to produce statutes that improve 
with age. 

CONCLUSION 

I have thus far criticized the pitfalls of a legislative process that 
relies heavily on negotiations among affected interests without ac- 
knowledging its strengths. Although I believe that the process's ad- 
vantages are outweighed by its disadvantages, those strengths are 
not trivial. Indeed, this legislative process continues to outlive the 
legislation that it has produced because its advantages are 
significant. 

The process brings together the real copyright experts, and allows 
Congress to exploit their accumulated expertise. The participants 
are the people who will have to order their da^to-day business rela- 
tions with one another around the provisions of the legislation. 
They can bring their perspective on the real world in which they 
interact to bear on the law with which they will have to live. 

The process permits a give and take among a wide field of players 
whose competing interests are exceedingly complex. The universe 
of current stakeholders does not divide easily into monolithic 
camps.*'' There may be no simple, overarching principles that can 

on Ihe Judiciary. 97lh Cong.. Isl Sess. 29-33 (I9tl) (icslimony of Bartwri Ringer, for- 
mer RegiftcT of Cof>yrightt). Users ol new technology conrroni formujablc obstacles to 
their elTorts to exploil ihc new products or service* within the confines of a cloudy 
copyright law. Set. e.g., Kosl. supra note 3. at 23-24. A law whose application to new 
technology depends on linguistic fortuity will, at best, distort technological policy in a 
haphazard fashion. At worst, it will skew technological policy in favor of current stake- 
holders and away from technological development. 

*" It may once have been possible to talk about interests aflected by copyright as if 
some were creators of copyrighted works and others were users of copyrighted works. 
By the turn of the twentidh century, that dichotomy was loo simple to describe the 
array of players in the game. It is now a nearly meaningless distinction. Compowrs 
compose music, but the music uses sounds that they have heard in other music. Direc- 
tors make movies, but much of what they do comes down to choosing what aspects of 
other people's work to incorporate into their Rim*. Television networks assemble a 
combination of independently-produced and in-houae programs to create a broadcast 
day. Network afflliate* choose from items availat)lc on the network feed and program- 
ming syndicated by other sources to create their own compilations of programs. Cable 
tyslems select among available broadcait and non-br«»dca*l programming to assemble 
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easily define how all or these actors should order their interactions 
with one another. Putting all of them into a room and asking them 
not to come out until they have agreed to be bound by the same 
rules may be the most efficient approach to formulating law that 
will work well enough for each of them. 

The process also makes copyright revision politically feasible. If 
one could overcome the difficulties in educating members of Con- 
gress in a technical legal field with little publicity value, and find 
ways to impart enough knowledge about the complex inner work- 
ings of the myriad affected industries, one would still face daunting 
obstacles to coming up with enactable legislation. Every adjust- 
ment to the copyright statute will disadvantage some current stake- 
holder, who will be someone's constituent. Perhaps a statute might 
be enacted over that stakeholder's pitched opposition; but efforts to 
accomplish that in the past have not succeeded. If the stakeholder 
will instead agree to accept the disadvantage in return for an advan- 
tage conceded by another stakeholder, there will be no pitched op- 
position and the bill will be much more likely to go through. 

The need to balance concessions in order to achieve such agree- 
ment, of course, imposes constraints on the sort of legislation that is 
likely to emerge from the process. Unless the participants become 
convinced that the new legislation gives them no fewer benefits than 
they currently enjoy, they are likely to press for additional conces- 
sions. It must, therefore, be expected that any successful copyright 
legislation will confer advantages on many of the interests involved 
in hammering it out, and that those advantages will probably come 
at some absent party's expense. But nobody need take the responsi- 
bility for making difficult political choices associated with selecting 
the interests that the legislation will disadvantage. Indeed, the pro- 
cess is almost tailor-made to select those interests thoughtlessly and 
automatically, as a byproduct of ongoing negotiations. 

It is the seeming inevitability of bias against absent interests, and 
of narrow compromises with no durability, that makes such a pro- 
cess so costly. Each time we rely on current stakeholders to agree 
on a statutory scheme, they produce a scheme designed to protect 
themselves against the rest of us. Its rigidity leads to its breakdown; 
the statute's drafters have incorporated too few general principles to 
guide courts in effecting repairs. 

Reliance on the real copyright experts has led to Congress's en- 

•n inlhology of signals for subacribcn. The copynghl law dcfina aulhonhip broadly 
enough to include all oT ihcK aclivitic* wilhin iu purview. 
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actment of laws that few of its members understand.*" Nobody 
would quarrel with the statement that political expediency some- 
times causes Congress to enact legislation its members have not 
thought through. The entrenched nature of the process for develop- 
ing copyright legislation, however, works to foreclose any possibil- 
ity that Congress will enact copyright laws that its members have 
framed, or at least comprehend. 

It would seem naive to suggest that Congress simply reclaim its 
legislative responsibilities and write a revised copyright statute em- 
bodying general principles instead of negotiated deals. Current 
stakeholders have controlled the playing board for more than eight 
decades, and would doubtless prefer to keep it that way. Although 
they squabble with one another over specifics, they have managed to 
unite in fierce opposition to copyright revision bills drafted without 
their participation.*** They are unlikely to support a movement to 
divest them of responsibility for drawing copyright legislation.*" 

But perhaps the current stakeholders would be receptive to a cau- 
tionary note. Those involved in the process of copyright legislation 
complain about widespread disregard of the copyright law enacted 
in 1976.*** Copyright owners bemoan unenforceable statutory 
rights.*'^ Participants and commentators complain that courts mis- 
interpret the bargains embodied in the statute.*'* It is hardly sur- 
prising, however, that a statute too long, complex, and technical for 

**> See, e.g., I97S House Hearings, supra note 204, al l2>S-93 (variout wiinc»n); id 
•I 13St-60(colloquy); M. at I37S (rnnarksof Rep. Pallnon); i</. al 171.V14 (colloquy); 
id. at 1748-49 (colloquy): M/ at 1733 (colloquy); I22CONO RFC. 31.9X3-86(1976) (re- 
marks of Rep. I>riiian): 43 CONC. REC. 3833-34 (1909). See generally Lilman. supra 
note 13. al 863-82. 

***See supra notes 119-30. I97-2(X) and accompanying text. 
4" In any event, such a movement is unlikely lo ansc. The public ha« become in- 

creasingly cynical aboul the legislative process. Highly publicized criticisms in recent 
yean have inured most constiluenis to the fact that the way Congress actually goes 
•bout its job diverges sharply from lh« model presented in high school civics courses. 

*^See. e.g. Home Video Rerording, supra note 2. al 3-32 (testimony of Jack Valenii, 
Motion Picture Ass'n oT America). 

**'' Set. eg, Copynghi and Technological Change, supra note 2, at 271. 280 (Congres- 
sional Copyright Aivd Technology Symposium, Panel on ihe Administration of Rights 
in Copyrighted Works in Ihe New Technologies). 

*" See. e.g.. CinI and Criminal Enforcement of the Copyright Laws: Hearings on the 
Authority and Responsibility of the Federal Gowmment lo Protect Intellectual Property 
Before the Subcomm. on Patents. Copyrights and Trademarks of the Senate Comm on 
Ihe Judiciary. 99th Cong.. Isl Sess. 89-93 (testimony of Barbara Ringer, former Register 
of Copyrights); Abrams. H'ho's Sorry Now? Termination Rights and the Dentatite 
Works Exception. 62 U. DET. L. REV. 181 (1983); Adeblein A Perer.. supra note 223, al 
228-33; Karp. Reflections on the Copyright Reoision Act. 34 J. COPYKICHT SOC'V U.S.A. 
33.61-68 (1986); Utman. supra note 13. al 896-903; Oman, supra note 223. al 32. 33-37. 
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members of the Congress that eiucted it to undentand confounds 
the courts. It is even less surprising that memben oTthe public will 
behave in accord with their sense of what the rules ought to be in 
preference to deciphering an entire volume of the United States 
Code. If the private parties who negotiate copyright legislation 
among themselves cannot cotne up with bills that look as if they 
were drafted by members of Congress to embody general principles 
rather than like a web of interdependent bilateral and trilateral 
deals, the bills they do come up with are unlikely to work very well 
in practice. Technology will develop, and statutory provisions will 
grow obsolete with breathtaking speed. 

Current stakeholders may prefer today's world or, indeed yester- 
day's world, to tomorrow's. They may, understandably, prefer a 
copyright law that forces tomorrow's players to order their business 
by today's rules. They may even be the beneficiaries of a legblative 
process that allows them to create a copyright law that meets that 
specification. They cannot, however, force time to stop. Represent- 
atives of affected interests insist that they want a workable copy- 
right law. They could use the familiar process to produce one. 
They need only do what Congress seems to be unable to do for 
them: draft a law that balances elastic rights with comparably eba- 
tic. flexible limitations. 
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AFRNIHX 4.—TBCHNICAL RsrotsNCE DocuMEm' FOB THE AUDIO Bsaa 
RECOHDING ACT OF 1991 

TntrodmAlon 

This TAChnlcal ltmt»r*ncm Docuawtt is provided to faciXitat* 

«lk« iapl«a«iit«tioa of laqialatien relating to digital audio 

r*cording ("DMI") dovieoa, known as tbo "Audio HOB* Rscording Act 

of i»91"  ("ths Act*). 

Tbis Tadmlcal Roforoneo Docuasnt astablishos tbo standards 

and spocificationa that aro nocsssary to inplaaont tho Ssrial Copy 

Managoaont Systsa  (•SCMS")   undor tbs Act.     It draws  in part froa 

•pacifications   proposed   to    tho    Intsmational    Klactrotachnlcal 

Coaaission  ("IK")   in "IIC 9S«t     Digital.Audio Intarfaca"   (First 

•dition 19S9-03)  and "Aasndaant No.   1 to IBC 9Sa   (I9»9)i  Digital 

Audio    Xntsrfaca,    Ssrial    Copy    Hanagsaant    Systsa"     (Rsfarsncs 

a4(CO)136 sutalttsd on Juna 31,   1991)   (collactivsly,  "lie 9S«"), 

and   "lie   60A(CO)136   Part   *t   Ssrial   copy  sanagaasnt   systsa   for 

conauaar    audio    usa     OKI     rscordsrs". Tha    standards    and 

•paoificationa sat forth heroin relate only to tha iaplaaentation 

oC   SCMS   via  digitar~audie   interface   signals,   DAR  davicea   and 

digital audio interface davicea.   The standards and specifications 

sat forth herein,  aa they aay be amended pursuant to an order of 

the Secretary of Cosaeroa under Section 1022 (b) of Subchapter C of 

the    Act,    shell    be   oenaidered   deterainative   under   the   Act, 

regardless of any future action by the IIC or by a manufacturer or 

by aa owner of a proprietary technology. 

SCMS la Intended to prohibit OAK devices froa recording 

"second-generation" digital copies froa "firat-generatlon" digital 

eopiea  containing  audio aaterial  over which  copyright haa been 
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a«s*rt«d via SCMS. It docs not generally restrict th« ability of 

auch devicaa to aako "Cirat-ganaratlon" digital oopiaa from 

"original" digital sourcaa aucb a* prarecordad eoaaarcially 

available coapaot discs, digital tranaaissions or digital tapes. 

Currently, the predoainant type of DAR device offered for aal* 

in the Onited States is the DAT recorder, %rbich records and sends 

digital signals in accordance with the lEC 998 nonprofeasional 

digital audio interface foraat.  Additional types of DAR devices 

and Interface foraats are being or aay be developed. The standards 

and specificationa in thia Technical Reference Docuaent are not 

intended to hinder the developaent of aucb new technologiea but 

require, in accordance with Section 1021(a) (1) (A)-(C) of Subchapter 

C of the Act, that they incorporate the functional characteristics 

of SCMS protection.  In order for a DAR device to be "compatible 

with the prevailing method of iapleaenting SCMS", to the extent DAR 

devices are capable of recording signals sent in a particular 

digital audio interface signal foraat, the SCMS inforaation aust be 

accurately received and acted upon by the DAR device so as to 

correctly iapleaent the saae level of SCMS protection provided by 

that foraat. "Coapatibility" does not require direct bit-for-bit 

correspondence acroas every interface signal foraat} indeed, 

particular interface algnal foraats aay be recordable by soae, but 

not all, DAR devices.  To the extent .that any digital audio 

interface device tranalatea and aenda aignala in a fora that can be 

recorded by a particular DAR device, however, "coapatibility* 

requirea that the SCMS Inforaation alao be accurately tranalated 



and sMtt by th« Intarfaoa danrlc*, and aoeurataly r««d and acted 

upon by tb* out d«vloa. 

Tbls docuBMit Is In thara* parts. Part I Section A sots forth 

standards  and  spsclficatlons  constituting  ths  functional 

eharactsristies for isplaasntlng son In digital audio intarfaca 

signals.   Ssotions • and C than apply thasa atandarda and 

spacifications in a spaoific rafaranca for iaplanantlng SCMS in ths 

ISC 9St nonprofassional digital audio intarfaca format.  Part IZ 

Saction A slnllarly first sats forth standards and spacificatlons 

constituting ths functional eharactsristies for iaplasanting SOfS 

in DAK davicas. Sactions > and C than apply thasa standards and 

spacificatlons in a spaoific rafaranca for laplaaanting SCMS with 

raspact to tha racordlng and playback functions of nen« 

profsssional nodal DAT racordars.  Part tZZ contains a sarias of 

charts that apply and corralata thosa codas that ara sandatad for 

ivplaaantation in DAT racordars by Parts I-C and IZ-C of this 

docuaant. 

Tha tans "digital audio Intarfaca davica," "digital audio 

racordlng dsvios," "digital audio rsoording asdiua, • "distrtbuts, • 

"profsssional nodal," and "transmission" as usad in this docuaant 

hava tha sama maanings as in tha Act. "Qanaration atatus" saans 

whathar tha signal amanatas from a sourca that has baan produced or 

publishad by or with tha aathority of tha ownar of tha aatarial, 

such as cosaareially ralaasad pra-racordad ooapaot discs or digital 

tapas or a digital transmission (rafarrsd to harain as "original") t 



362 

or  whathar th«  signal  aaanataa   froa a  racordlng aada  trom auch 

"original" aatarial. 

VM*   Z. lOTUSimiTATIQM OT aOU HI DIQITM. XCDIQ TMTngXCT TOMIAM 

Various conauaar davicas ara capabla of producing digital 

audio aignals. Currantly, Cor axaapla, compact disc playara, DAT 

racordara and analog-to-digital convartara can sand digital audio 

signala; futura davicaa may inoluda digital aicropfaonas or 

racordabla coapact disk davicas. To anabla coaaunication batwaan 

thasa diffarant typaa of davicas and a OAK davica, it is nacassary 

and daslrabla to astablish coaaon protocols or "intarfacas" that 

•andata spaelfic information in tha digital audio output aignal of 

aach davica. Digital signal intarfacaa may anabla communication of 

diffarant typas of data.  A "digital audio intarfaca signal" 

communlcatas audio and ralatad Intarfaca data as distingulshad 

from, for axampla, coaputar or vldao data. Digital audio intarfaca 

signal formats may b« aatabliahad for particular typas of davicas 

or usas. For axampla, intarfaca protocols may axist for broadcaat 

uaa, or for uaara of profaasional modal products ("profassional 

Intarfaca") or for nonprofaasional modal products ("nonprofaaaional 

Intarfaca").   Ona such sat of protocols alraady has baan 

aatabliahad in tha documant ZEC 998. Sactlons B and C of Part I 

summarlza and mandata tha implamantation of SCMS in tha ZtC 9Sa 

nonprofaasional Intarfaca. 

Saction A sata forth tha standarda and spaciflcationa for 

implamanting SCMS in digital audio intarfaca aignals and davicaa. 

^^ 



X.      alqlf 1 Xiidlo tntmrtaam  •tandar* 

TO l«pl«Miit tlM foaetlofwl oharactarlatica of SCMS in 

nonproCcssional digital radio intarfaoa aignal fonMta, whathar 

praaantly known or dawalopad in th* futura, tha following 

eonditiona auat ba obaarvadi 

1. Tha digital aodlo intarfaea foraat ahall provida a aaana 

to indicatai 

(a) Mhathar or not oopyrlgtot protaction la baing 

aasartad via SCMS ovar tha aatarial balng aant via tha intarfaea; 

(b) • Whathar or not tha ganaratlon atatoa of tha aatarial 

baing aant via tha intarfaea la original. •, 

2. If tha digital audio intarfaea format haa diacrata 

profaaaienal and nonprofaaalonal aodas, tha intarfaea foraat and 

digital audio intarfaea davieaa ahall indleata accurataly tha 

profaaaional or nonprofaaaiooal atatua of tha intarfaea aignal. 

Sttch indication is raforradte ganarlcally aa a "ohannal atatua 

block flag". 

3. Zf tha Intarfaea foraat has a diacrata aoda for sanding 

data othar than audio aatarial, tha intarfaea format ahall indleata 

accurataly whathar or not tha intarfaea aignal containa audio 

•atarial. 

4. Zf a digital aadle intarfaea daviea is eapabla of 

eoaibining mora than oaa digital audio input aignal into a aingla 

digital audio output aignal, and if copyright is aasartad via SCMS 

ovar tha satarial baing aant la at laast ona of tha input algnala, 

r 
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th«n th« d«vlc« ahall Indicate In th« output aignal that copyright 

ia ass«rt«d ovar tha antir* output aignal. If copyright protactlon 

ia aaaartad via SCMS ovar any of tha input aignala, and tha 

ganaration atatua of that copyright-aaaartad aignal ia no^ 

original, than tha antira output aignal ahall indicata thaC 

copyright ia aaaartad and that tha ganaration atatua ia no« 

original. 

5. Davlcaa that ara capabla of raading original racordinga 

and/or DAS aadia, and that ara capabla of aanding digital audio 

aignala that can ba racordad by a DAH davica, ahall accurately raad 

tha copyright and ganaration atatua information froa tha aadia and 

accurately aand that inforaation. 

6. Davlcaa having a nonprofaaaional digital audio intarfaca 

ahall racaiva and accurately aand the copyright and generation 

atatua inforaation. 

7. Profaaaional devicea that are capable of aanding audio 

inforaation in a nonprofaaaional digital audio interface foraat 

ahall aand SCMS inforaation aa iapleaented for that foraat. 

However, nothing ahall prevent profeaaional devicea an4/or 

recording profeaaionala engaged in a lawful buaineaa froa aetting 

SCMS inforaation according to the needa of recording profeaaionala. 

S. If the audio aignal ia capable of being recorded by a DM 

device and the inti^rface foraat requirea aa indication of the type 

of device aending the aignal via the interface, then tha device 

ahall aand the aoat accurate and apeolfic deaignation applicable to 



th«t d«vle«i for Mcaapl*, "Category Cod««" as cat forth in Part Z 

with rofaranca to tha XBC 9S* nonprofaaaional intarfaea. 

9. Davicas that racaiva digital audio transaisaiona sant 

without copyright and ganaration atatua inforution aball indicata 

that copyright ia aaaartad ovar tha transaittad audio aatarial and 

that tha ganaration status is original. If tha transaitting antity 

wiahaa to tranaait copyright atatua inforBation it ahall do so 

accurataly, and tha information ahall accurataly ba racaivad and 

sant unaltarad by tha racaiving davica. In tha casa of eiactronic 

Audio Softvara Dalivary signal tranaaiaaiona, tha racaivar shall 

accurataly racaiva ganaration atatua inforvation aa sant by tha 

transaitting antity so as to parait or raatrict racording of tha 

transaittad signals. "Blactronio Audio Softvara Dalivary" rafars 

to a typa of transaission wharaby tha eonsuaar intaractivaly 

datarainaa what apaoific work(a) and/or avant(a) ara racaivad. 

This includaa, for axaapla, "audio on daaand" (alactronio aalaction 

and dalivary of sound. raeordings for copying) or "pay-par-liatan" 

racaption, aa diatinguishad froa ragular broadcaat or eoaparabla 

eabla radio prognuning aarvica*. 

10. (a) If tha digital audio portion of an intarfaea aignal 

foraat is racordabla by- a "pro-axiating" typa of DAS davica, i.a.. 

ona that waa distributad prior to tha distribution of tha intarfaea 

aignal foraat, than tha aignal foraat ahall iaplaaant tha rulaa of 

8CMS ao that tha pra-«xiatiag OAK davica will aot upon tha rulaa of 

SCKS applicabla to that DA> danrica. 
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(b) xe • typa of DAR d«vlc« Is capabl* of recording th« 

digital audio portion of algnala aant by a pr«-«xlatlng digital 

audio intarfaca davlca, than tba DAR davlca ahall iaplaaant tha 

rulaa of SOtS so that tha DAR davlca will act upon tha rulas o( 

SCMS appllcabla to that pra-axlsting digital audio intarfaca 

davica's format. 

(c) It  a digital audio Intarfaca davlca la capabla of 

translating a signal froa ona Intarfaca forsat to anothar, than tha 

davlca also shall accurataly translata and sand tha SCMS 

Information. 

B.  guaBary of SOU Zaplsaaatatlon la tha XIC tst Digital Audio 
Intarfaca 

Ondar lEC 9SS, SCMS Is laplesantad via Inaudlbla Inforaatlon, 

known as "channal status data", that accoapanias a digital audio 

signal bolng sant to or by a DAR davlca via a nonprofasslcnal 

digital audio intarfaca. Lilca all digital data, channal status 

data consist of nuaarical inforaatlon aneodad as a sarlas of zaroa 

andenas. Each zaro or ona constitutas a "bit" of data In which 

both zaro and ona aay lapart Inforaatlon concaming tha coapositlon 

of tha audio aignal balng sant to or by a DAR davlca. Bits 

raprasant'-d in this Tachnlcal Rafaranca Docuaant as "X", rathar 

than as zaro or ona, Indicata that thosa bits aay ba althar zaro or 

ona without affactlng tha spaclflcatlons sat forth haroln. 

Chan-ial status data bits ara organliad into units of 

inforaatlon, known as "blocks," ralatlng to both tha laft and right 

starao audio ehannals. Each block contains 192 bits of 

Infotaatlon, nuabarad consacutivaly froa 0 to 191. Thosa channal 



status bits that ara algniflcant to tba lapXaaantation of SOfS via 

tba ZBC 9Sa intarfaea ara Inoludad within channal atatus bita 0 

through IS. Cartain of thaaa !• bita idantiCy profaaaional or 

nonprofasaional intarfaea* i soaa apaeify copyright aaaartionr and 

aoaa idantify tba ganaration nuabar of a racording. Itia raaaining 

bits ara 'Catagoty Codaa" that daacriba tha typa of davica sanding 

th* digital audio aignal. Mora eoaplata dascriptiona of thasa 

channal atatus bits ara aat forth in tha raaaining aaotions of thia 

Part X. 

nc« 9Sa dafinaa profasaional and nonprofaaaional intarfaea 

formats for digital audio algnala. An IK 99S profaaaional 

intarfaea cantaina particular typas of channal statua data for such 

digital audio racording davicaa aa would ba uaad in profaaaional 

•odal products. Aa X>C 99* nonprofaaaional intarfaea eontaina 

diffarant typaa of channal atatua data. Tha channal atatua data 

sant in a nonprofaaaional intarfaea ara incoapatibla with tha 

channal atatua data in a profasaional intarfaea; a DAR davica 

cannot cotroctly raad tha channal status data aant ia a 

profassional intarfaea. 

Tha spacificatiooa an—•liiad harain and aanrtstad ia Saction 

e apply only to dawiosa that sand or raad aa ISC 9St 

nonprofaaaional    intarfaea    aignal. To    tha    axtant    that    a 

profaaaional davica also aay hava a nc 9SS nonprofaaaional 

intarfaea, sudi a profaaaional davica auat ba eapabla of sanding 

channal atatua data via its nonprofaaaional intarfaea ia aeeocdanea 

with tha. staadards sat forth haraia.     Rowavar,  aatblag ia thia 
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Technical lUfaranc* Docuaant ahall b« Intarpratad to pravant a 

profaaalonal davlca having an ZBC 9SS nonprofaaaional intarfae* 

and/or racotding profaaaionala angagad in a lawful buainaaa froa 

pamitting auch channal status data bits to ba sat in accordanca 

with tha naads of racording profassionals. 

All davicas having a digital audio output capabla of supplying 

a digital audio signal to a DAR davica through an IBC 9Sa 

nonprofessional intarfaca aust inplasant fiva typaa of codas 

locatad batvaan Channal Status Bits 0 and IS. For tha IZC 958 

intarfaca foraat, Channal Statua Bita 0 through 15 ara auppliad In 

a digital audio output signal to a DAR davica as follows: 

1.' ai£_a* * Bit 0 (tha "Channal Status Block Flag"), ona of 

tha "Control" bits, shall idantify whathar tha channal status bits 

ara for a profassional or nonprofassional intarfaca. Hhara Bit 0 

is sat as "1", tha signal contains tha channal status data raqulrad 

for a profassional intarfaca. Hhara Bit 0 is sat as "0*, tha 

channal status data is suitabla for a nonprofaaaional Intarfaca. 

Tha raaaining bit aselgnsants ara aandatad only with raapact to a 

nonprofassional intarfaca, ixAxi whara Bit 0 is sat as "0". 

3. Bit 1. Bit 1, anothar of tha "Control" bits, shall 

idantify whathar tha signal baing sant to or by tha OAK davica is 

a digital audio or a digital data signal. Hhara Bit 1 is sat as 

•0", tha signal is a digital audio signal. Hhara Bit 1 is sat as 

•1", tha signal is a digital data signal. 

3. Bit a. Bit a (tha "C" Bit), anothar of tha "Control" 

bitSt shall idantify whathar copyright protaotion is assartad for 

10 
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tbm «ttdiio ••tarial balng mttt via tha dlfltal audio algnal. Nhara 

th» C Bit la aat aa *0", copyright protactlon baa b«an aaaartad 

ov«r th« aatarlal balag aant to tha digital audio input of tha OAR 

danrlco. Whara tha C Bit la aat aa "!•, althar that Mtarlal la not 

protactad by copyri^t or no copyright protactlon baa baan aaaartad 

by tha ownar of that aatarlal. 

Thara ara apaolflo appllcationa of tha C Bit for thraa 

typaa of davlcaa, aa folloiiai 

Compact dlac playara coapatlbia with tha atandarda 

aat forth in IBC 908 (ooapact diac atandatd, Catagory Coda 
* 

10000000) in affaot aa of tha data of anaetaant of tha Act 

Indleata in tha C Bit both tha copyright and ganaration atatua of 

tha algnal. (8aa daacrlptlon of "Bit IS", JJUCXAO Nhara tha 

algnal la original and copyright protactlon haa baan aaaartad, tha 

C Bit « "0". Nhara no copyright protactlon haa baan aaaartad, tha 

C Bit - "1". Nhara tha algnal la firat-ganaration and copyright 

protactlon haa baan aaaartad, tha C Bit will fluotuata batvaan *0" 

and "1" at a rata of batwaan 4-10 R«. 

— Digital Racalvars (Catagory Codaa OOIXXXXL and 

OlllXXXL) ahall aat tha C Bit aa 'O", axeapt that thaaa davlcaa 

ahall aand tha C. Bit as •!" only whara tha eabla oparator, 

broadcaatar or othar antity apaeiflcally tranaaita inforaatlon 

indicating that no copyright protactlon haa baan aaaartad ovar tha 

Matarlal. 

— Davlcaa that ooablna digital audio input algnala 

Into on* digital audio output algnal (a.g.. digital algnal nixing 
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d«vlc«a) shall r«fl*et wh«th«r copyright protection has b««n 

••••rt*d In th« C Bit for at laaat on* of the input aignals by 

••tting tha C bit as "0" in tha raaulting digital audio output 

signal. 

Oavlcas in ths Catagory Codas for Ganaral ("00000000") 

and Praaant A/D Convartars ("OllOOXXX") ara not capabla of sanding 

copyright status inforaation in tha C Bit. Tha C Bit in tha 

channal status data sant by thasa davicss has no saaning. 

Thara is no axisting lagal raguirasant that a copyright 

ownar sust assart protaction ovar ita satarial (and, tharafora, sat 

tha C Bit as "0"). Rowavar, axcapt as providad harain with raspact 

to isplasantation in Digital Racaivara (catagory'codas OOIXXXXL and 

OlllXXXL), a copyright ovner say not sat ths C Bit as "0" for 

•atarial that is not copyrightad or is in tha public doaain. 

4. alts 3-7. Thasa bits ara sant to and raad by a OMt 

davica, but spacifio bit sattings for Bita 3-7 ara not nacassaty 

Cor tha isplaaantation of SCMS. (Bits 6-7 ara Nusie Production 

Program Block ("MPPB") flag bits.) 

5. Bits •-14. Bits S-14 shall spacify a "Catagory Coda" 

that idantif ias tha typa of davica that producas tha digital audio 

signal sant to or by a DAX davica. Using various cosbinatlons of 

toroa and onas. Bits 8-14 can dafina Catagory Codas for as sany as 

12S diffarant davicaa that can provida digital audio signals to a 

OMt davica. According to lEC 99*, tha first thraa to fiva Catagory 

Coda bita (nuabarad Bits t-lO through 1-12) dascribs ganaral 

product groups, and tha raaaining Catagory Coda bits spaoify 

ft 
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p*rtlenl«r d«vlo«a wlthla ••efa product group. lEC 95* h«a •••iqnod 

particular Catogerr Coda* to oxlstiag and anttclpatad prodnot 

group* and davlcoa, and baa raaarvad addltlooal Catagory Oedaa for 

futura davieaa. 

Th* Catagory Ooda laauad by aacfa particular davica auat 

raClact tha aoat apaciCio ooda applicabla to that davica, vith tba 

following axeaptioosi 

— Digital aignal proeaaaing and aixing prodneta racaivo 

digital audio aignala Croa ena or aora aourcaa and aithar procaaa 

or coabina than with othar ineoaing digital audio aignala. If all 

input aignala coaa troa analog-to-digital convartara having a 

Catagory Ooda "OllOOXXX*, thaaa davieaa ahould iaaua tha Catagory 

Coda of an analog-to-4igital oonvartar rathar than of tha digital 

aignal proeaaaing or airing davica. 

~ taapling rata convartara and digital aound aaaplara 

coaa undar tha Catagory Oedaa for digital-to-digital convartara. 

If an input aignal to a aaapling rata oonvartar or digital aound 

aaaplar coaaa fro* an analog-to-digital oonvartar having a Catagory 

Coda "OllOOXXX", tha aa^ling rata oonvartar or digital aound 

aaaplar ahould iaaoa tha Catagory Ooda of tha aaalog-to-digital 

eonvartar. 

Thaaa axcaption eaaaa will patait two ganarationa of digital 

copiaa froa analog raeocdiaga, which currantly ia paraittad undar 

Tha ralavanea of thaaa Catagory Codaa to son aa iaplaaaatad 

for davieaa having tha HC »SS oenprofaaaional iatarfaea ia 

i« 
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d«acrlb«d in Section C and. specifIcally aa to OAT recorders, in 

Part ZX Section* B and C. 

6. Bit 15. Bit IS (the "L" Bit) shall indicate the 

"generation status" oC the digital audio signals being sent to or 

by a OAR device. "Generation status" aeans whether the signal 

emanates froa a source that has been produced or published by or 

with the authority of the owner of the Material, such as 

conaercially released pre-recorded compact discs or digital tapes 

or a digital transmission (referred to herein as "original"); or 

whether the signal emanates from a recording made from such 

"original" material. In the latter case, a recording made directly 

from an "original" source is known as a "first-generation" copy; a 

recording made from a first-generation copy is a "second- 

generation" copy; and so forth. Because there is no restriction on 

the number of copies that can be made from material over which no 

copyright protection has been asserted, generation status is 

relevant only where copyright protection has been asserted over the 

signal. 

for most products, if the L Bit is set as "0", the sourcs 

is a recording that is first-generation or higher. If the L Bit is 

set as "1", the source is "original." There are four specific 

categories of products which indicate generation status 

differently, as followsi 

Compact  disc  players  compatible  with  the 

specifications in lEC 908 (Category Code 10000000) are incapable of 

1« 
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controlling th* I. Bit.  Tb«s« products signal gsnsrstion status 

•olsly by Msns of ths C Bit (Bit 2). 

~ Digital audio output signals froa all othsr lassr- 

optieal products (Catsgory Cods lOOXXXXL) shall ssnd ths L Bit as 

•0" for "original" satsrial and ths L Bit as "1" Cor first- 

gsnsration or higbsr rscordings. 

— Digital Kscsivsrs (Catsgory Codss OOIXXXXL and 

OllXXXXL) shall sst ths L Bit as "0"> sxcspt in ths cass of 

rscsivsrs for Blsetronio Audio Softwars Oslivsry, which racslvsrs 

shall ssnd ths L Bit as "1" only whsrs ths sntity spsclfleally 

transaits intorsation indicating that ths aatsrial should bs 

trsatsd as if it vsrs first-gsnsration or highsr. 

Dsvicss that coabins aors than ons digital audio 

input signal into ons digital audio output signal, such as digital 

signal procsssors or aixsrs, shall rsflsot in ths L Bit of ths 

output signal ths highsst gsnsration status of any input containing 

aatsrial ovsr which copyright protsctioa has boss asssrtsd. Thus, 

whsrs ons or aors of ths oonstitusnt input signals contains 

aatsrial that is not original (1«AI^, a first-gsnsratimt copy) and 

ovsr which copyright protsctioa is asssrtsd, thsa ths dsvics aust 

rsflsot in ths t> Bit of ths digital audio output signal a non- 

original gsnsration status. Xa all othsr casss, ths dsvics shall 

rsflsot ia ths L Bit that ths output signal is original. 

0.  Maatfatocy apsoifioatloaa for Zaplsasatiag BCHB ia ths XIO tss 
Dlaitsl XnAa  Tstsrfaas 

Ths following bit assignasnts for ohannsl status data, as 

rsfsrsncsd ia ths previsions of ZIC *5B 1 4.2.2 "Channsl status 

IS 

66-469 - 93 - 13 
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data   foraat   for  digital   aquipaant   for  conauaar  uaa",   ahall   b« 

•andatory for davicaa iaplaaanting tha IKC 998 intarfacat 

1.  Bit. 0-« of tha "COMTKOL" Bitai  . 

a.  alt 0 (tha -chaiinal atataa Block Tlaa"! 

Bit 0 • "0" Konprofaaaional Intarfaca 

Bit 0 - "1" Profaaalonal intarfaca 

b. 

Bit 1 •• "0"       Digital audio aignala 

Bit 1 - "1"       Non-audio (data) aignala 

o.  alt a  (tha "C" Bit! 

Bit 2  - '0' Copyright protaction aaaartad 

Bit 2 > "1* Ho copyright protaction 
aaaartad or not undar copyright 

11.  eaaa 1 — coiiaot Diaa Plavara 

For coapact diao playara coapatibla with XBC 90* 

(Catagory Coda 10000000), tha C Bit ahall indicatat 

Bit 2 - "0" Copyright protaction aaaartad 
and ganaration atatua la 
"original" 

Bit 3 •• "1<* Ro copyright protaction 
aaaartad. 

Whara tha Bit 2 fluctuataa batvaan "0" and "1" at a 

rata batvaan 4-10 Hs, copyright protaction haa baan aaaartad and 

tha aignal is firat-ganaration or highar. 

4« 
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111.   timmm  «  — nlalt.l  ••e^lT.r. 

For Digital Itoe«lv«n (Category CodM OOIXXXXI and 

OIIIXXXL), tiM c Bit aball ladlcata, whara copyright Infonatlon la 

tranaalttad to tbm digital raealvart 

Bit 3 •• "0"      Copyright protaetlon aaaartad 

Bit a >• "1" >e copyright protaetlon 
aaaartad 

Whara no copyright Infocaatlon la tranaalttad to tha 

raealvar, tha digital racalvar ahall aat tha C Bit aa "0". 

IT. eaaa 4 — Digital 1101181 Ml«ar^ 

Mhara a alngla digital audio output algnal raaulta 

froM tha coablnatlon et aora than ona digital audio Input algnal i 

Bit a • "0" Copyright protaetlon aaaartad 
ovar at laaat ona of tha 
oonatltuant digital audio input 
algnala 

Bit a •• "1" Por all of tha oonatltuant 
digital audio input algnala, no 
copyright protaetlon aaaartad 
or not undar copyright 

T.  PMBtlOB CMB 

Tha C Bit haa no aaanlng tor K/0 eonvartara for 

analog algnala that do not Inoluda atatua InConutlon coneamlng 

tha C Bit and tha X. Bit (JLju.i VD eonvartara la Catagoty Coda 

OIIOOXXX). 

a.        litB a-Ti 
Spaoltlo bit aattlnga for Blta 3->7 ara not naeaaaary for 

tha laplaaantatlon oC 8CM8. 

19 
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S.      CKTgQORY COD! Bit. • - Hi 

a.  Blta a-is 

Th« C«t*gory Cod«« that follow aro astabllahad for particular 

product 9roupa. Hhara Bit 15 la raprasantad by 'V  rathar than a 

zero or ona. Bit IS (tha "L" Bit) can ba althar a laro or ona 

without affactln^ tha Category Coda. Where Bit IS la represented 

by "X" rather than a zero or one, tha device la not capable o{ 

Isaulng atatua information concerning tha L Bit. 

00000000 General. This category appllea to producta that 
are capable of sending channel status data but are 
not programmed to send such data in accordance with 
tha specifications set forth in this Technical 
Reference Document because the producta were 
aanufactured before the effective data of tha Act. 
This General Category Code shall not ba uaed for 
producta aanufactured after the effective date of 
the Act. 

OOOOOOIL Exparinental producta not for coaaercial sala 

lOOXXXXL taser-optical products, such as compact disc 
players (including recordable and erasable compact 
disk players) and videodisc players with digital 
audio outputs 

OlOXXXXL Oigital-to-dlgltal ("O/D") converters and signal 
processing products 

llOXXXXL Magnetic tapa or disk based products, such as DAT 
playera and racordera 

OOlXXXXL     Receivers of digitally-encoded audio transmissions 
and       with or without video aignals 

OlllXXXL 

lOlXXXXL Musical inatrumants, alcrophonea and other sources 
that create original digital audio algnala 

OllOOXXX Analog-to-dlgital ("A/D") converters for analog 
signals without status information concerning the C 
Bit and tha h Bit ("Present A/0 converters") 

U 
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OllOlXXL A/0 conv*rt«ra for aiwlog algnAls which Includa 
•t«tua InCoraation conc*mlnq th« C Bit and th« L 
lit ("Ftttur* A/0 convartan") 

OOOIXXXX.     Solid atata Msory baaad aadla products 

Vartlcttlar davicas vlthin aach product group daflnad abova 

•ball b« aaslgnad apaclflc Catagory Codaa In accordanea with IKC 

99*. Nanufacturara of any davioa that is capabla of aupplying a 

digital audio input to a OAS davlca aust uaa tha seat apaeific 

Catagory Coda applleabla to that particular davlca. Bowavar, 

digital aignal procaaaing or digital aignal aixing product* in 

Catagory Coda product group "OlOXXXXL" ahall iaaua tha Catagory 

Coda for Praaant A/D convartara whara all tha input aignala hava 

tha Catagory Coda for a Praaant A/D convartar. Siailarly, aaapling 

rat* convartara in Catagory Coda 'OlOllOOl." and digital aound 

aaaplara in Catagory Coda •OXOOOIOL" ahall iaaua tha Catagory Coda 

for Praaant A/D convartara whara tha input aignal coaaa froa a 

Praaant A/D convartar. 

b.  •** !• tfcfc* "m •!*»• 

Tha I> Bit ahall ba uaad to idantify tha ganaration atatua 

of tha digital audio input aignal aa aaanating froa an "original" 

aourca or froa a non-original (IAJU.* firat-ganaration or highar) 

recording. 

For all catagory Codaa   (axeapt aa axplieitly aat 

forth balow), tba L Bit ahall indioatai 

Bit if • ••O* Pirat-ganaratioa      or 
highar recording 

it 
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Bit IS - '!• "Original" aourcv,  auch 
«s • eoMaarcialiy 
r«l«as*d pr«-r«cord«d 
digital phonoracocd 

2.  Caaa a — far Optical groduof 

Tha ravarsa situation la valid for laaar optical 

products (Catagory Coda lOOXXXXL), othar than coapact disc playara 

conpatlbla with lEC 90t (Catagory Coda 10000000).  For lasar 

optical products in Catagory Coda lOOXXXXL, tha L   Bit ahall 

Indlcata: 

Bit IS - "1" First-ganaration       or 
hlghar raccrrding 

Bit IS - "0" "Original"        racordlng, 
auch aa a coaaarcially 
ralaasad pra-racordad 
coapact dlao 

9.       eaaa 3 — Diaital aaeaJYara 

For Digital Racalvara  (Catagory Codas OOlXXXXL and 

OlllXXXL), Bit IS always shall ba sat aa "0"; axcspt for racalvara 

for Elactronic Audio Softvara Oalivary,   for vhlch tha L Bit shall 

indlcataI 

Bit IS > "0" . Canaration atatus Information 
transalttad aa "original" 
aatarlal 

Bit IS - "1" Canaration status inforaation 
transalttad as for non-original 
aatarlal, or no ganaration 
status inforaation transalttad 

4.  eaaa 4 — Biattal •iaaal MiKara 

Hhara a slngla digital audio output signal raaults 

froa tha coabination of aora than ona digital audio input signals 

Bit IS - "0" On* or aora of tliosa 
constituant digital audio input 
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•ignals over which copyright 
protection hAa boon asoortod la 
Clrat-gonoratlon or hlgbor 

Bit 19 - "1'      All othor casoa. 

>.  Bgeoptloa eaaa 

Tho L Bit haa no Boanlng for VD oenvortara for 

analog algnala that do not Ineludo atatua Inforvatlon concamlng 

tho C Bit and tha L Bit (JLA«.> A/0 eonvortara In Catogory Coda 

OllOOXXX) and eeapact dlao playora la Category Cod* 10000000. 

Bl 
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ZZ.  SBRIAt COPT HAmaSMZMT SYSTEll TOR OAJI DITZCIS AMD 
MOH-PROygaTOKAI. MODRL DAT MCORDERJ 

Th« Intention of SCMS 1« generally to prevent OAR device* froa 

•aklng second-generation or higher "serial" digital recordings of 

"original" digital audio Material over which copyright protection 

has been asserted through SCMS. SCHS does not prevent the salclng 

ot a first-generation recording of such "original" digital audio 

aaterial. As future technologies permit, SQI3 aay limit the 

digital recording by a DAR device of analog audio material over 

which copyright protection has been asserted to the saking of only 

first-generation digital copies. However, because present 

technology does not identify whether analog audio material is 

protected by copyright, SCMS will not prevent the making of first 

and second-generation digital copies of such material. SCHS will 

not restrict digital recording of material carrying an indication 

through SCHS that copyright protection has not been asserted. SCMS 

does not apply to professional model products as defined under the 

Act. 

A.   genaral Principles for SCMS Implementatioa in DAR Davlee^ 

To implement the functional characteristics of SCMS in DAJt 

devices, whether presently known or developed in the future, the 

following conditions Bust b« observed: 

1.  A digital audio recording medium shall be capable of 

storing an indication ofi 

(a) Whether or not copyright protection is beinc 

asserted over the audio material being sent via the Interface an4 

stored on the OAR mediumt and, 

aa 
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(b) Nh«th«r or not th« 9«naration atatua of th« audio 

•atarlal bolng awit via th« tntorfaca and atorad on tha DAS aadlua 

la original. 

2. If the digital audio intarfaea foraat b«ing a«nt to and 

raad by a MJt davica haa diacrata aedaa for profaaaionaX aa vail aa 

nonprofaaaional purpoaaa, tba OAK davica ahall diatlnguiali 

aceurataly tba profaaaionaX or nonprofaaaionaX atatua of tha 

intarfaea aignaX. 

3. If tha intarfaea foraat haa a diaerata soda for aandlng 

data othar than audio aatarial, tha OAK davica ahall diatlnguiah 

aceurataly whathar or not tha intarfaea aignaX containa audio 

MtariaX. 

4. A OAK davica capabXa of racaiving and raeordlng digital 

audio aignaXa ahaXX obaarva tha foXlowing rulaai 

(a) A«^io aatariaX ovar which copyright ia aaaartad via 

8CM8 and vhoaa ganaration atatua ia original ia panittad to ba 

raeordad. An indieation that copyright ia aaaartad ovar tha audio 

•atarial eontainad in tha aignal and that tha ganaration atatua of 

tha racording ia firat ganaration ahall b« raeordad on tha madia. 

(b) Audio aatarial ovar which copyright ia not aaaartad 

via SCMS Bay b« raeordad, without ragard to ganaration atatua. An 

indication that oepyrlgbt ia not aaaartad ahall b« raeordad on tha 

Mdia. 

(«) Audio aatarial ovar which copyright ia aaaartad via 

•CMS and whoaa ganaration atatua ia not original ahall not ba 

raeordad• 
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S. OAK avdla ahall stor* th« co^rlqht and qanaration status 

information a* daacribad barain during racording in a nannar that 

tlM information can b« accurataly raad. 

«. Oavicaa that ara capabla of raading original racordiags 

and/or OMl aadia, and that ara capabla of aanding digital audio 

signal* that can ba racordad by a OAR davica, shall accurataly raad 

th« copyright and ganaration status information froa tha aadia and 

accurataly sand th* information. 

7. OAJt davicas shall not bo capabla of racording digital 

audio signals transmittad in a profassional digital audio intarfaca 

format. 

•. DAR davicas having a nonprofassional digital audio 

intarfaca ahall racsiv* and accurataly sand tha copyright and 

ganaration status information. 

9. Profassional davicas that ara capabla of sanding audio 

information in a nonprofassional digital audio intarfaca foimat 

shall sand SCMS information as inplaaantad for that format. 

Howavar, nothing shall pravant profassional davicas aa4/or 

racording profassionals angagad in a lawful businass froa satting 

SCMS information according to tha naads of racording profassionals. 

10. Digital audio signals that ara capabla of baing racordad 

by a DAK davica but that hava no information concarning copyright 

and/or ganaration atatus shall ba racordad by tha DAR davica so 

that tha digital copy is copyright assartad and original ganaration 

status. 

14 



11. If th« •i^nal !• capable oC b«ln9 recorded by • DAR 

d«vle« and the Intarfac* foraat raqalres an indication of tha typ« 

of davica aanding tha algnal via tha intarfaca, than tha davica 

•hall aand tha »oat acQurata and apacifio daaignation applicable to 

that davica > for axaapla, "Category Codas* as sat forth in Part Z 

with reference to the ZIC 95* nonprofessional interface. 

13. Kxcept as say be provided pursuant to Section 1033 (b) (4) 

of Subcbapter C of tha Act, a DAR device that is capable of 

converting analog input signals to be recorded in digital format 

shall indicate that the digital copy is copyright asserted' and 

original generation status. 

13. (a) If the digital audio portion of an interface signal 

format is recordable by a "pre-existing" type of DAX device, ljAjk> 

one that was diatributed prior to the distribution of the interface 

aignal forsat, then the signal forsat ahall isplasent the rules of 

8CMS ao that the pre-exiating DAK device will act upon tha rulaa of 

SCM8 applicable to that DAR device. 

(b) Zf a type of DAR device is capable of recording the 

digital audio portion of signals sent by a pre-existing digital 

audio interface device, than tha OAR device ahall iaplasent the 

mlea of 8CMS ao that the DAR device will act upon tha rules of 

8CMS applicable to the foraat of that pre-exiating digital audit 

interface danrice. 

(o) Zf a digital audio intarfaca device is capable of 

translating a signal from one interface foraat to another, then thft 

ts 
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davica    also    shall    accurataly    tranalata    and    sand    tha   $a(S 

Inforaation. 

B.       «..—r» »t Manaatorr BQCa gpaelficatloas for DAT Kacorttri 

SCMS, to ba iBplasantad Cor OAT aachlnaa, raquiraa that a DAT 

•achlna must play-back and/or racord spacific Inaudlbla data in a 

particular location on a DAT tapa. According to IKC docusanta 'lEC 

60A(CO)130 Part 1: Digital Audio Tapa Cassatta Systam (DAT) 

Diaansions and Characteristics" and "lEC 60A(CO)13« Part 6: Sarial 

copy sanagement systea for consuaar audio usa OAT racordara*, that 

particular location on tha digital audio tapa consists of two bits 

knovm as "subcoda 106 in tha main ID in tha aain data araa" 

(»ID«"). 

'1. acMS QparatloB Whan Having a DAT Tana 

With raspact to tha play-back function, a OAT aachina that is 

connactad to a OAT racordar can provida digital audio output 

signals via a nonprofessional intarfaca. In that circuastanca, tha 

DAT play-back aachina functions as a digital audio intarfaca davica 

that aust provida channal status data conforaing to tha ganaral 

principlas and spacifications sat forth in Part Z. SCMS as 

iaplanentad for tha lEC 958 nonprofassional intarfaca fotaat 

raquiras that whan a DAT tapa is playad back, tha DAT play-back 

aachina raads tha inforaation froa ID4 on tha tapa and than sands 

tha corrasponding channal status data (concaming Bit 2 'tha C Bit" 

and Bit 19 "tha L Bit"), along with tha Category Coda for a OAT 

aachina,   in its digital audio output signal.    Tba channal status 

a« 
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d«t« to b« Mitt In r«speiM« to th« various Bottlnga of ID< aro aa 

follow*I 

1. Mboro ZM la aot aa "00", copyright protoctlon has 

not boon aaaortod ovor tho natorlal under SCMS. Zn rooponao to 

ZD«, tho digital audio algnal output of tho MT will provld* tho C 

Bit sot aa •!" and tho L Bit aot aa "O". 

2. Nhoro 1D6 la aot aa "10*. copyright protection haa 

boon aaaortod ovor tho natorlal undar SCMS and tho roeordlng la not 

"original". Zn rosponao to ZM, tho digital audio output algnal of 

tho OAT will provide tho C Bit aet aa "0" and tho L Bit aot aa "0". 

3. Where ZM la aot aa "11", copyright protection haa 

boon aaserted over the natorlal un^ar SCMS and the recording la 

"original". Zn reaponae to ZM, the digital audio output algnal of 

the OAT will provide tho C Bit aet aa "0" and the L Bit aot aa "1". 

S. adta Qparation Ihen leoerdlno on BKI Tayo 

With raapoot to the recording function, SCMS govema tho 

oircunatancea and Banner in which a OAT recorder nay record a 

digital audio input algnal. A DAT recorder iBpleaentlng SCMS 

information being sent in the ZBC 9St nonprofeaalonal interface 

foraat nuat be capable of acknowledging the preaenco or abaence of 

apoclfio channel atatua Inforaatlon being aent to the DAT recorder 

via its digital audio input. The DAT recorder then reaponda to 

that ohannel atatua infonation by either preventing or pomlttlng 

th* recording of that digital audio Input algnal. IC^-cafiprding ia 

potBltted, tho DAT naehino rocorda apoeiflo oodea in ZM on tho 

tap*, ae that when tho tap* is played back, the DAT naehino will 
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laau« th« corract channel atatus data in Ita digital audio oufcpufc 

•Ignal.  Tba aattinga of ID6 to b« rocordod in roapoiw* fce 

particular tBC 95a ehannal at«tua bit infonution ara ao followst 

X.  Whara tha C Bit ot tha digital audio input signaX !• 

sat as "0* (copyright protaction assartad), tha DAT racordar ahall 

not racord tha input, axcapt in thraa circuaatancast (a) whara Ui« 

input is original matarial and tha digital audio input signal cam«« 

froB ana ot tha products on tha "Catagory Coda Mhita Liat" (section 

D below); (b) whara the digital audio input signal contains an 

undefined Category Code (in which case only one generation of 

recording is peraitted); or, (c) where tha digital audio input 

signal conaa froa a product with a defined Category Code but tha 

product currently is not capable of transaitting inforaation 

regarding copyright protaction (in which case, two generations of 

copying are poasible). In circuaatancas (a) and (b) above, the DAT 

recorder will record "lO* in IDS to prevent further copying.  In 

circuBstance (c) above, the DAT recorder will record "11" in ID6 

for the firat-generation copy. 

2. Where the C Bit of the digital audio input signal is 

set as "1" (no copyright protection asserted or not copyrighted), 

the DAT recorder will record "00" in 106, and unliaited generations 

of copying will be peraitted. 

3. Hhare the C Bit of the digital audio input signal 

fluctuates between "0" and "1" at a rate of between 4-10 H«, the 

signal is coaing from a cospact disc player coapetible with ISO 90* 

(Category Code 10000000) which plays back a coapaot disc that it 
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net an "erif 1ml" and that eontalna aatarlal ov«r which copyright 

pretactlen has baan aaaartad. Iha DUX racortfar ahall not racord la 

thla elrenaatanea. 

4.  Iha eondltlon "OX" la ZM baa baan aaalgnad no 

aaanlng wlthla SCMS. TbaraCora, to pravant clrcuMvantlon of SCMS, 

tha DXT raootdar ahall not racord "01" In ZM on tha tapa. 

e.  i«—^«»«i>. a—lftaatloBa—fflg nttlMMtiag "0"  i» «>^* 
mmai^r^rm   T« tha l«a >ia >a«Mt 

1. u^nAmtMrm  atMaaarda for Bloltal Xndlo Output alTaM^fl 

a.  tSataootT coda alt 11 ttha -tf  alt! 

All non-profaaalonal modal OXT raeordara having a ZBC 95( 

Intarfaca ahall provlda tha Catayory Coda "llOOOOOL" In tha channal 

atatua blta of tha ZXC 990 digital a«idlo output algnal. Tha atatua 

of tha L Bit of tha Catagocy Coda ahall ba provldad In tha digital 

audio output olgnal of tha DAT raeordar aa followa. In aecordanca 

with tha atatua of ZMt 

— Whan ZtX la "00", tha digital audio output algnal ahall 
ladleata In tha L Bit of tha Catagoty Coda that tha 
output aourca la althar a flrat-ganaratlon or hlghar OAT 
tapa raeordad froa an "original" aourca, or an "original" 
oovBarclally ralaaaad praracordad DAT tapa of aatarlal 
evar which copyright protaotlon la net balng aaaartad 
undar SCMf. Za althar of thaaa caaaa, tha L Bit ahall ba 
aat aa "0", and tha oeaplata Catagory Coda would ba 
"11000000". 

— Whan ZOO la "10", tha digital audio output algnal ahall 
ladleata la tha L Bit of tha Catagory Coda that tha 
output aourca la a flrat-ganaratlon or hlghar DAT tapa 
raeordad froa aa "original" aourca fi.a.. L Bit • "0"). 
Tha ceaplata Catagory Coda la thla oaaa would ba 
•11000000". 

— Whaa ZD6 la "11", tha digital audio output algnal ahall 
Indloata la tha L Bit of tha Catagory Coda that tha 
output aourca la aa "original" aourca, aueh aa a 
eomaroially ralaaaad praracordad DAT tapa rl.a.. t Bit 

»>4 
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" •!"). Th« complat* Category Coda in this c«s« would b« 
"llOOOOOl". 

b.   Bit 1 ttha "C" Bitl 

All non-prof«**lonal modal DAT racordars having an lEC 

958 nonprofassional intarfaca shall provida an output coda in th« 

C Bit in tha channal status bits of Uia lEC 9Sa digital audio 

output signal.  Tha C Bit shall ba applied in tha digital audio 

output signal aa follows, in accordanca with tha status of ID6: 

When ID6 is "00", tha C Bit shall ba sat as "1". 

When ID6 Is "10" or "11", tha C Bit shall ba sat as "0". 

3.   Mandatorr BpaeHieatlons for Racordlng Funetlans 

SCMS with respact to recording functions perforaed by a 

nonprofassional model DAT recorder receiving digital audio input 

signals in the lEC 9SS nonprofassional interface format shall b* 

implemented as follows: 

1. Digital audio input signals in which the C Bit is set as 

"0" shall not ba recorded, except for tha cases specified below in 

paragraphs 2, 4 and 5. 

3. A DAT recorder may record a digital audio input signal in 

which the C Bit la sat aa "0", whara tha Category Code of tha 

signal is listed in .the "Category Coda White List." The DAT 

recorder shall record "10" in ID6 on tha tape in this case. 

3. For digital audio input signals in which tha C Bit is sat 

as "1", tha DAT recorder shall record "00" in IDC on the tape 

except for those cases specified below in paragraphs 4 and S. 

•fl 



4. For digital audio Input signals that contain Category Coda 

Infotaatlon that is not dafinod in this docuaant, tha OAT raeordar 

•hall raeord "10" in ZM, ragardlass of tha status of tha C Bit or 

tha L Bit. 

5. For digital audio input signals originating fron a sourca 

idantifiad as an A/O convartar with tha Category Coda "OllOOXXL", 

or fron othar sources such as fron A/0 converters with tha Category 

Coda for "Canaral" ("00000000"), tha OAT recorder shall record "11" 

in I0«, regardless of the status of tha C Bit or tha L Bit. This 

requiresent shall be applied to digital input signals that do not 

contain sourca infonation of tha original signal before 

digitisation, A1A1.1 *n A/D convartar that dees not deliver source 

infonation. 

«. For digital input signals originating fro* an A/D 

convartar with the Category Coda "OIIOIXXL", which can deliver 

original sourca infonation concerning the C Bit and L Bit even if 

tha sourca is in analog format, tha requirasent stated above in 

paragraph S shall not b« applied. Tha "Category Code White List" 

includes this Category Coda. 

7. A OAT tape of "original" generation status over which 

copyright protection has bean asserted shall contain "11" in 106. 

A OAT tape of "original" generation atatus over which no copyright 

protection has been assarted shall contain "00" in 106. 

t. A OAT recorder shall not record digital audio input 

signals whara the C Bit alternates between "0" and "1" at a 

frequency of between 4 and 10 Hs and the Category Code is for a 

SI 
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Coapact dlae digital audio signal ("10000000"), as In tha eaaa of 

digital audio Input algnala Croa rocordabla or arasabla eoapact 

dlsca that ara not "original" and that contain aatarlal ovar which 

copyright protection has baan aaaartad. 

9. A non-profaaalonal aodal DAT racordar shall not racord 

digital audio Input signals sant Croa a profasslonal Intarfaca, 

l.a.. «hara channel status Bit 0 Is sat as "1*. 

10. Tha condition "01" In XM Is not to ba usad. 

11. Category codas and tha C Bit Included In tha channel 

status Inforaatlon of digital audio input signals being sent to or 

by a DAT recorder shall not be deleted or aodlfled and shall be 

Bonltored continuously and acted upon accordingly. 

D.   "CXTKOORr COM WHIT* LIIT" 

lOOXXXXO Laser optical product 

OlOXXXXl Dlgltal-to-dlgltal converter and signal proeesalng 
devices 

llOXXXXl Kagnetlc tape and disk based product 

OOlXXXXO Receivers of digitally encoded audio transalsslons 
and   with or without video signals 

OlllXXXO 

lOlXXXXl Kuslcal Instruaents 

OllOlXXl Future A/D converter (with status Information 
concerning the C Bit and L Bit) 

OOOlXXXl Solid state aeaory based aedla products 

00000011 Experlaental products not for coaaarcial sale 
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FAST   ZZZ. APPLIOTIOK Of   aCMM   XH   D*T   MCOKPKM   ntPr-gHgMTIlia 
m   IKC  »»•  IMTgRFACB 

TIM following charts apply and corralata thosa codaa that ara 

•andatad undar tha Act to laplaaant SCMS In non-profaaaional aodal 

OAT racordara having an IBC 9St nonprofaasional Intarfaca, in tboaa 

•ituationa eontaaplatad by thaaa atiutdards. Tha coluana in aach of 

thaaa charts idantify tha following infotaationi 

Tha "Signal Sourca" ooluam daacribas tha typa of product 

aanding tha digital audio signal to a DAT racordar. 

Tha thraa coluana undar tha haading "Digital Audio Input 

Signal," L^MM., tha aignal sant to tha DAT racordar, idantify tha 

corract channal status inforaation in tha C Bit, Catagory Coda Bits 

•-14 and tha L Bit, raapactivaly, which corraspond to aach product. 

(In aach casa. Bit 0 will ba "0" to indicata that tha signal ia 

baing sant in tha ZEC 9SS nonprofaasional intarfaca format, and Bit 

1 will ba "0" to indicata that tha aignal consists of audio data.) 

Tha naxt thraa coluans undar tha haading "OAT Racordar 

Raaponsa" idantify tha rasponsa of tha DAT racordar to tha 

corraaponding digital audio Input aignal. Tha eoluan "IDC"' 

apacifias tha coda that tha DAT racordar will racord on tha tapa in 

I0« in raaponaa to tha digital audio input signal. Tha last two 

coluans sat forth tha corract channal statua inforaation in tha C 

Bit and L Bit that ara sant in tha digital audio output signal of 

a OAT racordar in raaponaa to tha satting of ID*. 

Each  of  tha  appropriate  codas   is  sat  forth  in  tha  easas 

daacribad balowi 

St 
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eaa* II   Nh«r« copyrlqht pret«etlen baa baait aaaartad evar tha digital 
audio input, and tha aourea o( tha Input la 'original* aatarlaj 
(Only f Iratfanaratlon raeerdlng paialttad) i 

signal Sourca Digital Audio Input Signal DMT Roeerdar Raaponaa 

C Bit Catagory coda L bit C Bit L bit 

Laaar Optical 

(Bit » (Bita a-U) (Bit 15) IDS (Bit 2) (Bit IS) 

0 lOOXXXX 10 
D/D convartar 0 OlOXXXX 10 
Magnotle prod. 0 llOXXXX 10 
Kuaical Inatrua. 0 lOlXXXX 10 
rutura A/D conv. 0 OllOlXX 10 
Digital Racalvar 0 OOIXXXX 10 
Digital Racalvar 0 OlllXXX 10 
Expariaantal 0 0000001 10 
Solid atata dav. 0 OOOIXXX 10 

Caaa St   Nhara copyright protactlon haa not baan aaaartad ovar tha 
digital audio input, and tha aourea e( tha Input la 'original' 
aatarlal (Flrat-ganaratlon and abova raoerdlng paniittad)t 

Signal Sourea Digital Audio Input Signal DAT Raeerdar Raaponaa 

C Bit Catagory eoda L bit e Bit b bit 

Laaar Optical 

(Bit a) (Blta t-U) (Bit 15) I0« (•it a) (Bit 15) 

1 00 
D/D convartar 1 OlOXXXX 00 
Magnatle prod. 1 llOXXXX 00 
Hualcal Inatrua. 1 lOlXXXX 00 
Putura A/D conv. 1 OllOlXX 00 
Digital Racalvar 1 OOIXXXX 00 
Digital Racalvar 1 OlllXXX 00 
Exparlaantal 
solid atata dav. 

1 OOOOOOl 00 
1 OOOIXXX 00 

•4 



Caaa Si   Mhara eepyrlght pretactlon haa baan aaaartad ovar tha digital 
audio Input, and tha aourea of tha Input to tha MT racotdar i» 
net 'original* aatarlal (Mo raeordlnq patalttad) i 

Signal Sourea Digital Audio Input Signal DAT Racordar Saaponaa 

Laaar Optical 
0/D convartar 
Haqnatle prod. 
Hualcal Inatrua. 
Putura A/O conv. 
Cxparlaantal 
Solid atata dav. 

C Bit 
(Bit 2) 

Catagory coda 
(Blta 1-14) 

L bit 
(Bit IS) I0< 

C Bit 
(Bit 2) 

L bit 
(Bit IS) 

0 
0 
0 
0 
0 
0 
0 

lOOXXXX 
OlOXXXX 
IIOXXXX 
lOlXXXX 
OllOlXX 
0000001 
OOOIXXX 

I • 
0 
0 
0 
0 
0 
0 

— 
- 

- 

Caso 41   Hhara copyright protaction haa not baan aaaartad ovar tha 
digital audio input, and tha aeurca of tha Input to tha OAT 
racordar la not 'original* aatarlal (Sacond-ganaratlon and abav< 
raeordlng paralttad)t 

Signal Sourea Digital Audio Input Signal DAT Racordar Haaponaa] 

Laaar Optical 
D/D convartar 
Magnatle prod. 
Mia leal InatruB. 
Putura A/0 conv. 
txparlMntal 
Solid atata dav. 

C Bit 
(Bit 2) 

Catagory coda 
(Blta S-U) 

L bit 
(Bit IS) IDS 

C Bit 
(Bit 2) 

L bit 
(Bit IS) 

1 
1 
1 
1 
1 
1 
1 

lOOXXXX 
OlOXXXX 
IIOXXXX 
lOlXXXX 
OllOlXX 
0000001 
OOOIXXX 

1 
0 
0 
0 
0 
0 
0 

00 
00 
00 
00 
00 
00 
00 

1 
1 
1 
1 
1 
1 
1 

0 
0 
0 
0 
0 
0 
0 

%* 
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C«a« Si   Nhar* th« digital audio input aianal laeludaa Catagery Coda 
IntorBation. but cannot provlda InforBatien concatning eopyri«l<i 
pretaetlon of tba aourea (Firat- and aaoond-ganaration racordiwj 
paxalttad)t 

Signal Sourea Digital Audio Input Signal 

Ganaral 
Praaont A/D Con. 

C Bit 
(Bit 3) 

Cataqory coda 
(Bita S-14) 

L bit 
(Bit IS) IM 

C Bit 
(Bit 3) 

L bit 
(Bit 15) 

X 
X 

0000000 
OllOOXX 

0 
X 

11 
11 

0 
0 

t 

eaaa «t Nhara tha digital input algnal deaa not ineluda a dafinad 
Catagory coda (rlrat-ganaratlon racordlng paraittod)! 

Signal Souroa Digital Audio Input Signal OAT Rooordar Kaaponaa 

Ondatlnad 

C Bit 
(Bit 2) 

Catagory coda 
(Bita S-14) 

L bit 
(Bit 15) IDS 

C Bit 
(Bit 3) 

L bit 
(Bit IS) 

X X 10 0 0 

eaaa Ti   Mhara copyright pretaetlon baa baan aaaartad ovar tto digital 
audio input tnm a oeapaet diae tbat la not an •original" by 
fluetoating tba C Bit at a rata batwaan 4-10 Rs (Ho raeordiag. 
panittad)! 

Signal Souroa Digital Audio Input Signal OAT Raeordar llaapaaao| 

CO nayar 

C Bit 
(Bit 3) 

Catagory coda 
(Bita S-14) 

h bit 
(Bit IS) IDS 

C Bit 
(Bit 3) 

L bit 
(Bit IS) 

0/1 1000000 X — - - 

ss 
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Mhara tha digital 'algnal tranaaittad to a Digital Raeaivar doa* 
net Ineluda Inforaatleii concaming copyright protaction (Only 
flrst-ganaratlon raeotdlng paralttad)t 

Signal sourc* Digital Audio Input Signal OAT Racordar llaaponaa| 

Digital Raeaivar 
Digital Reoalvar 

C Bit 
(Bit 2) 

Catagory coda 
(•Ita •-14) 

L bit 
(Bit IS) XD« 

C Bit 
(•It 3) 

L bit 
(•It 15) 

0 
0 

OOIXXXX 
OlllXXX 

0 
0 

10 
10 

0 
0 

0 
0 

eaaa •!        Wiara tha digital algnal tranaaittad to a raeaivar for 
Blaetronie Audio Seftwaro Dallvary providaa ganaration atatua 
Inforaatlon aa If tha atatua wara firat-ganaratlon or hlghar (H* 
racordlng panlttad) t 

Signal Sourca Digital Audio Input Signal DAT Racordar Raaponaa 

C Rit 
(•It 2) 

Catagory coda 
(Bita 1-14) 

L bit 
(Bit IS) IDS 

C Bit 
(•It 2) 

L bit 
(•It IS) 

Digital Raeaivar 
Digital Raeaivar 

0 
0 

OOIXXXX 
OlllXXX 

1 
1 — - 

- 

•T 
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APPENDIX S.-OWEN C.B. HUGHES, DicrrAL Aumo RECORDING: A LOOK 
AT PROPOSED LEGISLAHON,' NEW YORK UW JOURNAL, OCTOBER 1,1991 

OUTSIDE COUNSEL 
By Ow«n C.B. Hugh«s 

Digital Audio Recording: 
A Look at Proposed Legislation 

CONGRESS is con- 
sidering a 
ground-brealcing 
amendment to 

the Copyright Act' that 
•will open the consumer 

marketplace to digital au* 
dio recording technology 
(DART). Because DART 
systems allow users to 
make virtually perfect 
copies of source music, it 
is billion-dollar news for the stagnant 
consumer electronics business. It has 
already attracted considerable atten- 
tion. At least three DART iormau 
have emerged — Sony is pushing 
both a lape-bascd system (Rotary 
Head DigiUI Audio Tape or R-DAT) 
and a newer one based on compact 
disks (the Mini-DUk). while Philips 
has rouMered vrith a tape-based sys- 
tem (Digital Compact Cassette or 
DCC). 

The pending legislation reflects the 
leal iicws about DART — that it has 
linally won the blessing of the music 
publishing industry after years of op- 
position. Fearing DART u a formida- 
ble tool lor piracy, most music 
IHiMishers had rehised to release ti- 
tles in the new format And Sony was 
Mied lor contributory infringement* 

when, last year, it began 
the U3. distribution of iu 
R-DAT system, although 
the machines included an 
anti-piracy circuit (the Se-1 
rial Copy Management 
System or SCMS) that al- 
lows the  user to  make 

^^^ k     only   first-generation 
WiM^^^ copies of copyrighted 
^gjK^^I source material. 

^^^^ The music industry's 
sudden change of heart occurred this 
July, in a compromise announced by 
leading groups in the music and con- 
sumer electronics industries.* The 
DART system vendors agreed to pay 
royalties to music copyright owners 
on sales of DART equipment and 
blank media, and to inchide the SCMS 
circuit in consumer DART equipment 
In return, all home audio - recording 
will be exempt from copyright in- 
fringement challenge. 

The sponsors of DART quickly 
translated this compromise into com- 
panion bills S.I623« and H.R. 3204.* 
The bills' prompt appearance, their 
strong bipartisan sponsorship and 
their scope and detail, all reflect the 
importance of Congressional action. It 
is the last, phrotal step in opening up 
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llM II I* n*M lutalac MkM 
lit Iiji j-.-.- 
^M»kM«l^a^HttJM^ 

The   ptVpCMV  M^BHOBB   WWBB 
*• CMHW< Ad ai inr tf 

I b|r DM < 

Tte 

Thi 

•Mlir ••iLH< k)r MM an Iw. Ml 
Timiil cowrrt»« »ny ••« T- 
MrMM •irtimiim party.' Ott- 

•np*. MaaMy Uia lla«a a< ImiaiH 

Mtfla i<cai«i« da*lea~* m4 
•rfta lamllra «a«4oa.-> tm 
a • "Ogiul anaia iac««a« 

Tte canaM «aff«at af MMaa ibna 
icfaH laMam a tfiaHai tfHavM^ 
llMy awM ael liMiiiaill iMMrty aa 
 IW Uliiiaiitm In 

Tka bOb' anMrn kaM Umnt a 

S«ac oi ill >innwiini v« «*• 

Royatty SystMn 
The prapoMd lojniijr (jnicM ii IM* 

ptnanon) la iiibck^ttr I.* Maak 
—dia wiH pay a aa»4laM layalqr 
<«ui K> 3 parmi aia>a -inailii 
Pfif V RaBaMai^ anacaa MI p^f a 
rayaMy equal la 2 pcrcaat Mfe(aci la a 
aiiaiaaaa ol >l M« a •••Iwill a) tt 

! (Ill akaia 0 

yaat ailaa ar ilillMi al dak t 
wmtU at tmmd imm^la0i tW paal 
la ,       " -      

•HMa aack rmt Man an laum 
p«T iHirilliiai 

•1i  allWa a tmt m •*- 
poaai to afraa aa iaaA.ky.wait aM*. 
calaaa al Uta trnft layrikaa. aki 

••MM pwpaaa; II Hay aaat a(raa. 
OM Trtbaaal am M Iha pai^Mtk ray- 
ally Aa<. xMla paiuaa caa annllili 
aWinal iilialaWiilWI lyallMa.may 
raaael vaiy ika ilaialafy aalka iv- 
ipaiiaiiali Ike rayally laMa. at Ika 
pn aUacallaa al Ika rayaMlaa ba 
N^cn MM MMMI 

JakckaptatC" 
—lag dwauy 
aia icraraiag tfcvlra or Mailaca 
aa«ic<~ mtti. iMiiinU at II Hi III il- 
tri ailttcUa«a« Iwaa. Ta <ilinilin 

»CMS.U»li<ilillnmaiilaa-|tc> 
aital nklcac* dacaMaaL"" 

Tkr uckaaal laltnait danaaanl 
dan aai yM nial. ta« to lo be dcvH. 
ufwd duna| Ike caaMainec peoceaa. 
Tkr Scrnury ol Ciiwawfri wW pab- 
hik Ihr Irffialral ulaieafl iliii laaini 
whra llir new law iabca riled, and 
wM alw |M*K ordets lor HKCMI torn 
tilimrr iKulileau. lor ftrw ilmrca. 
jad M uiidallal SC'MJ tiaadaMa. 

T« ptale<i Ike SCMS letfaa Haai 

rpaH af a*ael~ to la by 
paaa ae dlllbii Ike KbB Oewuy ai 

lace dran. Md pntabka aayaw 

ilbrlliplir 0" eaen.« iranely al 
nad reaadiet raaflaf li«a die re«ar. 
cfy al Miipiii luyaktoa and IMcreil. 
Ibraafk awida al actual aad ualu 
hiey iliai^ii M a«airlt«e aad idker 
inailible fekel la apprupcuM caM>. 

Thr*T  ri-flrfdir*"  are  available 

onil^ ar Hia^HMM fa*Mk 
M <k* •• UJ. MM* OMiii Ti 
-    HMMaiMplaadMi    -   ' 

lla aiMMy diaa^ eskiMMiai 
nal laaai tod* »m papas. Am 
eaaai aack aaadbig dam, BidtoB. 

Kayaqi aWallaaa add »•• alabi- 
bwy iliaTna aaaada baawaaa "a aaal 
•al laaaT Mri IIM lar aack neartk* 

(aad >«i>—IWdaad WM 

laaldlMaar 

aadMlaa 
•ek daa (aad baa M la tIS ta'^dd- 
iTcaaa). 
Vliinuii al dM iCHt main 

aaald d«<«ak da aiiV% al »• aa- 
adlaWMlia 
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• I ninw<—«.n^l»»M«« mwmmtm»»m.^tm III! im Urn, m «»««« r^iwiw. TM» 
• ••MiMila 

• (MkftaHlM pnHMMi«t aaraa •••<•»>• Mat- 

hi CD-MM mt MMr • I III I Ml                  M taT^'^^^M^Z                    Tte MB -^^ ^te - 
«o«Hr i|iiiiii ^:»*<'u;tiii               pnteM.-* 1k>MMi«MHHi|h-               —••- >•» M «M IriMii. > 
y.r^.'? rrL?•*'-*^ wtnj HMI.—III^   m i iu*in»iiiinj   imim. 

Ki *rt» 
owrr dnm. UMIV to • t - - -•'    - —      ^^ 

_           .         .      ^^ ^^^ piiBMii «menmm "•<••• *"* C«f 
' *^ oT M«a4i to I* to iMriMto^ MMI*- w^rf m             «•*•««-  -I^^B 

-' '^-"""^ ""f* y^ MN Ml M HMri to «iii9l AM                         -.      -,^^|    _ri[T^ 
—I ctw>Mti«w •opw >• 1 tonnil ^Ml^"toMiMhn4,p«ital^k*> iji mi^k» vmM wmm <u i^hMia 
"***• i^** ** •* pflMlpM bMto lir cMn ft onl b*. OM MMMrli ••»' ^ ~^Ml^~ ^rf fa*» » MH^to 
«"."y"»"i k««« ••» •-• MM. li (Mtiifk •*•; ijs!rr.iS.TriitjrsM. 

MM iiynH Hut Miy aiiiiil" !• . ty atidi M Mii «Mt« • #Ma aiik.' Iki mcmt amn i 
Ike MtoiiiM. ikMMUMMiu Z*a kUk mm-mmmr *Si >ta«% BIAMM -tf MM 
•rape »• im lillirtig miyili ^ MSM laaiL iM noiMia? MM Mf Iw • 
limMMMctM.«M>)*•«•«>«. BMlcri nSi. TMi <MM73 • - ' - 

MM« kMii. Tk MMr «M « 
Is BMMf C0WM NSiplT  M|W" 
cWM ikMi *M tmiA itm^ 

•I'M" •• *5V."^ »• «)rMii»t raifi, limntn r^ 
-l,(iil„H»Mr Cli I  ••W.mmmJtin^ii MoLlMMiti 

M>MI»rlM|lllMny|li|llntM« MMH <•*• kw4 MML M« M « t MM il -M 
IM It OMWI •!. MM« • <WW IM aka M («r tail) MM akM «. MA- Ika Mtr k« 
111*1 [nHliligl«lii|-"ntMfct- MM«M«tmri      •                                    ^-~ •-"  

I MMai Mk «r M pmuM II to priMilly aMM an •• Oiwil»l AcTi 
M" ol MiB* •llwr aackla* ar MnlMBMicrTMiMMkhhiMhr* *VHifywMrMa« 

A -««UI M«> fflt MOttfur *M IMim^ «•• MM « -mull I' IMM. IM M( MM M M»Mt k M- 
M«M«ii>riliillnl««-<W''»- ^.'Mnaaw.MiMMMlsMNI* MM ^MMc M4 MMMaMi bna 
 im iMMi- .1« ->li iiM —Mm^tlt*ntat nmdtmtm mt * m-mmtf.- 
-• Tkr i»>iiMiy WM. -<Wt n- h M> CM, Nck M MMMM »                   •.Mbai^.wrli ll«l nil IIM 

c«M«lMM-|.M«MMMto >IMdlMM«>MlM>ianMHt» ' •— ^ 
•nWM MMi« MM* MM •• k« i,,,. • IMMMMM M 4M M» 

Mt.'MddMMIiMaMitOMr' MM«MiaMtMHM<k*MdLMa 

(MtarMH aMMMMtl IM «. tMlMyill MMk Iw Mi GuTT 
MM HM**«kiX » Mr' — 
-MMTMlfc 

•M^ tmmtlmlim - • BWT 1» jl^ •ii'McMiM M MT MMCMH 
»••*•" •• *^iMMi ttM It cMiMI*f< t«M* b«Mtf or 

illlpillMii I   H lllw d#. 
MMMMMMMMM«IMM.I> CtiMtMitlkMaa* 

^&' 

I MM-" It t laMIMlr- 
icapl tftMtyM iMHtt >i 

I (i^M •iMIMMM.MlMtMrtl.M* 
tku    tuMmtuI    wfU    w iMM«iL«iMni.li«Mfcirii»M IMIMIM'TMI 

M^MiiMal MM M-MSS 

 *       I.»W'«»«"M«MIMMMICM1* «r aMMMlM « H MM* MM M 
1l«**l''*<'MMitMaM«wlt oMt.llt.ntilll* lllMtMtMMI nc*M l^hMK llffr *Mkk kM< 

MM « aaM «Mnn tMaVr Maqr MM*«MaMtk#MilM'nMcaa- Mat*, •*• MM*, MM laMMHa* 
M*— - MM Mtte* MM M»- pMT *i<ii*i|i CM M MMM »t CM MMcytM*. Tk* MM M iMk 

. Mt M« M^M MM M« IMIM R M IS«Hrt>«IMMM«M>lll,«*«M I ir*]'"** fTj'^l-l I . "I   II . 
M0MI ltMlM> OMMM* aM» I   I jljHIl       ll Hi M kMttMl M»M MM *• l^lllll   t I    H   LM 

MM  (MM  •  »MH»  MM*  »*^ MM* M»«M   III    kg CMtfc M«                          nMdtTaM)  
ftlWIlMlllr  •*  k*H*MMMt M* MM C*a*nMlM M MdMH MCM- V«aMM*M< 



UM it to recofd aad ptqr iMMtc. TIHH, 

a rajraMy wiU be owed M DAT awdla 
I lor t^e bKkyp ol commler dlik 

Perliipt this it a neceuaiy 
cwl. but H Mean iroak OM aoalog 
••dto reconitaig tipea — %Hioae ooly 
real UM laooiqrlag music — viiU ea- 
cape the rayaity, wMle laaocent utea 
of digiul audio recotdinf media wiH 
ML 

liit«rffac« 0*vle« 
(Nttie Uiree. this dcfinitioa KM per- 

lupa Uw OMMi difti«s*ifif tmpiica- 
tlont. It meant "any nuchine or 
device ... that tuppUe* • digital au- 
dio sigMl through a nooprefeiaioaai 
iMerface.*^ Tliit it to broad that, un- 
leaa it it tooehow rettrfcted by the 
constituent phrases "digital audio tig- 
aal" and "nonprolcasioQai imerlace," 
H KNiuld eiiend not oniy to every 
computer, but to every mothertioard. 
every bus and every cable thai can 
carry a digital signal about audio- 
spectrum inlormalion. Surely Con- 
greaa does not intend to regulate 
every piece o( vrtie as a "digital audio 
tnlerface device"? 

But a search for the needed restric- 
tloas Is discouragint The legislatioa 
does not define "digital audio signal." 
but on any reasonable reading it it not 
sulHdettt^ restricthre. Defining it as. 
say, "a signal that cootaiiu intorma- 
tkm encoded in digital lorni that. 
Wlien decoded and played through 
appropriate transducers, is perceived 
as soundJ' Is no answer. This doesn't 
limit the oefinition o( the "interface" 
ttiraugh which such signals pass. 

At for "nonprofessional inlertace," 
the legislation merely states that it 
WiU be defined and described in the 
yd-Mowrttten "tcclwicai reference 

TMs Is not 
aad Ml Jaal bacanse H Is a loote 
dtraad to be tidied up in the Coi«ret- 
ilOMi commHlee process. Rather, it to 
very possible that the definition, 
when it appears, vrilt do nothing to 
•arrow the reach ol "intettace." 

Lei't take an educated guest at how 
"nonprolessioaal inieriacc" will be 
defined. The qualifier "nonprofession- 
al" tuggesu that only "professional' 
interfaces will escape the SCMS re- 
gime, if the technical reference docu- 
ment uses the restrictive approach 
taken by the legislation for digital au- 
dio recording devices iceking the 
"profesiional model product" exemp- 
tion,'* a amall tet of interfaces will be 
classified as "professional" and by 
default, all others vrill need lo include 
the SCMS circuits. 

Any current attempt to understand 
"digital audio recording interface" 
therefore ends either in a question 
mark or with the real possibility thai 
the SCMS regime will govern every- 
thing but an elite class ol "profettion- 
al" interfaces. It it ditappointing and 
ditquieting that our ttesi hope lor ac- 
ceptably liroHlng the icope iif "inter 
lace" it that a technical fix for the 
term might emerge as a try-product of 
detcrtlMttg the difference between 
"professional" aad "nonprofetsionai" 
versions. 

Summary 
The impressive tupentructurc of 

the legislation rests, it teems, on Kail- 
develo|>ed and perhaps intractable 
ideas. It vrill take lime and expertise to 
refine them into a form acceptable to 
groups such at the computer indutlry. 
whote livelihood the legislation 
would otherwite inadvertently affect 
Thut, even if the legislation lacrs no 
other otMlade, the need tu develop 
lair and precise definitions could lock 
the bills in committee for tome time 
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APPENDIX 6.-1)IGITAL AUDIO TAPE DECKS,' CONSUUER REPORTS, 
OCTOBER 1990, AT 660-661 

DIGITAL AUDIO 
TAPE DECKS Ha tan* 0TC>7Q0 

After years 
of political 
and legal 

battles, the 
pie comes 
down froni 

Itieslcy. 

mmimmfktwmklLllrmam 

Mick t» l*i |«» •>• uliriln 
iflBL >«1 kd «H m S(^ 

Vl*ki.1kqpi 
mill   lllll 

naiaMi iMlot riovta^ I 

1W &^r 07UM • mammim 
m fntn MM ttnifk Siv't 
•nd natal, IM kr MDaTni 
•••tr UMIal iny OTCnB 
pm •! imTi Mn ht iuft aid 

ttmtt tit) mm,Wt^ttnm 

MTtetiknika 
omM iv MM TW* M« tMr 
•iM ta »«Hiin in pnrtv 
—tUliii   im a*< kr d> 

rtaaoi 
a, DAT a 

AinaMkMd^a 

iwiifl 
ril^ltk* 

riialMIWk 

1W 
btoi 

•ni«i4«tll. 
rim/himjt 

mmmmt * 

l« rt Mac «» 
Sear tfvtari ihv^af diekB 

•idl SCUS k lai >M. SM atv 
«it tav tall kiM M Anno* 

> kt irir • iltkl M *• 

PM*I< *«• k«li( Oaa OdMT 
•MiAckawv kaw pnaMcd ihcir 
•m BOMK dM <*k sacs. Mw 

•aMHd.111 
C& 

taw <^t» wt iMinlillr kT< «< 

M. 

W iipali (• «tkil knit |H BMt 
•M ta <««•'<tat( apta b •»' 
bf tan MMic iMat, ta S>q> 

giiml amnu ittkk, mt "fry >•- 
mtporm ocroauitgo 
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IJI5 Atf yoa «wld Mi b* lUt M 

bdeedl >• Mdt 10 MeoMht 
aftlMttin 

ifAgc Md frn|ucscy mpoBM • 
lb* lOlh tipe «• bcMdaii«fC» 
CfllkNI tM( flMOC OB I OOBVCflOOMi 
cMKde oeek. ShKt te SdtlS pro- 
Mdioa iffte oa^ to oofln BKI*' 
th die AiMl^ua^Bstte inloc 

over dsM coiifiB( hacreoi* 

•odc; wUcBsli^ s lipc 19 te t*v 
bosn leaf. IM decki dM htvt a 

ioowitlac • tux y tP coBertfaa 
19 OAT flridit wradita- & 
• lw»bo«r li9* ti(> > 
OM vn Int HcnDot • 

DATdack itM^k IfaoM if a <Uw 

«(tc a ilarfc   *-   *- -    - A^ , 

bir the irtMioM of 
a« die ibUr to ID dlreellr to • pM^ 
uCUHT ttVCk Md to pfOpVH MM& 
ttoM to piir i> tor wd*!^ The 5*00 
rflMMniiofroBiliidktoheuiQMi 
w fait a* • CO t/kftt, bid dwr 
eeaU looto Mv MladiM M t tPB- 
bow tvi to ««l Mdtf • atoyto. 
ODO idtood feiteeto iwMlgr 
wd Of beck e opedle Mtobor of 

«fbr 

cvefy taBCtkM os nt tipib * 
Sboc tfMn^ 00^ OM Opt flf oi^ 

tol tops, jwi doat hM to Ml ttt 
tv Opt* Mfovoo vn BOit 00^ 

decbNordtroahneto 
niibSQl Mflif a rpooPv 

l« kfiL Whoa dliltaair canfiw • 
O^tedads Mew the (9^ lenii 
pwwcQjt AM IM 

Dor eni«ii yea cat nrt t'M4P'^ 
eaanaad tf aay potot' «• • tape 
yeave akee^r fectoda& whoa na 
tape pl^FO^ oa dock vl ohto ever, 
the not of dHl aobcdoa aad le to 
te ilart of te aea aohdtoa. Itrea 
OOmUMW HfcPOHW   OCTOBM 1 

rm Aat Soegr 
de deck leojr 
I to a BiHkri ftoea iv dw cad 

of Aat ptoce aad awfc dito opec at 
a aeparato adocdaa. lb* voaldalt 
afitctdw 
idivl^batkcsaUcRatoL 
VBM floiic nil Incfc ID trac& m 

MoatoffteSMVo' 
' ea Ae 

Broal 
a SR9 CD p^ecna c 
die lenoto oaahel to 1 
dN CO pkver aad dM DAT dock. 

be- 
CWB  |V0  MMM  Good M QM 
toommicato 0^ dw ooMri of DAT 
\», dtaaooe if* fttf amt peopb 
veold flod die aaead of a good ca» 
VmiOMI Bpi OOOK |00Q 

ooidod tipM^ tboreli IKh roMM to • 
0vt M nt wo tocflMiQf^ b odv 
to» m nporior loMd of DAT CM 
bft UDdOM br • NObv 0< lKlOf% 
Mdi « te aeoMtia Md bad»> 
fpouad DoiKofaroooiorQis^ov 
kyo^'MrivorMdi 

BvM poonB who •addenolBod 
a toka te OiKriAM Mr «U to 
MB an a VBM^ oafl pnoM drapi 

Ibataee 
dalfir. 
deatto 
ofDAT^ 

M aaraae «he% beeibl a CO 
fkmr kae«^ (ha eaato of a aev 
to&eko doat oad «tt dw 
•addae hadt MeH^ to dlglfal 
rD^T BMBB ym vMl to npsrada 

Oadad^ d» CD ii^OK V 
•kqv laeki dWid ««al la 
WaikilltWtipiowili»totl4er 
tU aptoea. Ihe fc« vnnaoidod 
n/Cr tapw liiiialV eiJiMi eed 
apoviwNt M ••« MDoan soay 
priadiii a knrf of daMkd 
racardbia ior tU each). Aad Vjrea 
fha to php TtoT M hW»toeh 
leeonHiaa • ma IHIV CV aee^ 
plaa oa opcadaf vvad of tlOOO 
MacarMTdeA. • 
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